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THIS MEETING WILL BE HELD IN THE BOARD OF SUPERVISORS CHAMBERS
891 Mountain Ranch Road, San Andreas, CA 95249
In Compliance with the Americans with Disabilities Act (ADA), if you need special assistance to participate
in this meeting, please contact the Clerk to the Board of Supervisors at 209/754-6370 at least 48 hours
prior to the start of the meeting. Notification in advance will allow reasonable arrangements to be made to
ensure accessibility to this meeting. Government Code §54954.2(a).
The agenda packet and supporting documentation are available for public review in the Clerk-Recorder’s
Office, during regular business hours.
If you wish to address the Board on an agenda item, please come to the rostrum when public comment
on that item is opened and give your name, if you choose, and your comments. Time limits and order of
items shall be the discretion of the Chair, including a break for lunch which generally will be from 12:00
p.m. to 1:00 or 1:30 p.m., unless otherwise noted under Announcements.

8:00 AM:

Call to Order

CLOSED SESSION AGENDA
1.

Conference with legal counsel - anticipated litigation – significant exposure to litigation, (one
case) pursuant to Government Code section 54956.9 (d)(2); Board action:

9:00 AM:

Pledge of Allegiance
Announcements

This meeting may be continued to Wednesday, October 18, 2017 at 9:00 AM, if not completed
on this day.

PUBLIC COMMENT - 30 MINUTES
Any item of interest to the public that is within the subject matter jurisdiction of the Board and is not
posted on the Consent or Regular agendas may be addressed during the Public Comment period.
California law prohibits the Board from taking action on any matter which is not posted on the agenda
unless it is determined to be an emergency by the Board of Supervisors. If Public Comment is completed
before the 30 minute allotted time period, the Board may immediately move to the next order of business.
If Public Comment is not completed during the allotted time period, it will be continued as the last item of
business in order to provide an opportunity for the remainder of comments to be heard.

CONSENT AGENDA

Generated 10/13/2017 12:24 PM

Special Meeting

Tuesday, October 17, 2017

Consent agenda items are expected to be routine and non-controversial. They will be acted upon by the
Board at one time without discussion. Any board member, staff member or interested party may request
removal of an item from the consent agenda for later discussion.
2.

Minutes of Board of Supervisors – Regular Meeting – Sep 26, 2017 8:00 AM

3.

Minutes of Board of Supervisors – Regular Meeting – Oct 10, 2017 8:00 AM

REGULAR AGENDA
4.

PLANNING Conduct a Public Hearing to adopt an Ordinance rescinding Chapter 17.95 and
replacing it with a new Chapter 17.95 banning or regulating cannabis cultivation and related
commercial activities; certify Environmental Impact Report.

5.

PLANNING Conduct a Public Hearing to adopt an Ordinance rescinding Chapter 17.91 and
replacing it with a new Chapter 17.91, Medical Cannabis Dispensaries Ordinance; Find the
project exempt from CEQA.

SUPERVISOR ANNOUNCEMENTS
In compliance with AB 1234, chaptered as Government code Section 53232.3(d), this is the time
for board members to report on meetings attended on behalf of the County and to carry out their
duties as a County Supervisor.

2|Page

8:00 AM
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CALAVERAS COUNTY BOARD OF SUPERVISORS AGENDA SUBMITTAL
Short Name/Subject
Ch 17.95 Cannabis Ordinance
Dept:
Planning
Contact: Peter Maurer
Phone:
(209) 754-6394

Board Meeting Date
October 17, 2017
Supervisorial
District Number
Countywide

Published Notice Required? Yes
Public Hearing Required? Yes
Type of Document?Ordinance
PowerPoint Presentation Included?No
Budget Transfer Included (Must be signed by Auditor)? No
Complete Agreement Required?No
Position Allocation Change?No

Agenda Number
4
Regular Agenda

Estimated Time:
5 hours

RECOMMENDATION:
Conduct a Public Hearing to adopt an Ordinance rescinding Chapter 17.95 and replacing it with
a new Chapter 17.95 banning or regulating cannabis cultivation and related commercial
activities; certify Environmental Impact Report.
DISCUSSION/SUMMARY:
On September 28 and 29, 2017 the Planning Commission held a hearing to consider a
recommendation to the Board of Supervisors on the Environmental Impact Report and draft
ordinance to ban cannabis cultivation and related commercial activities in the county. At the
conclusion of the hearing, the Commission adopted a resolution to send to the Board two
equally weighted recommendations: 1.) to ban all commercial activities including cultivation
(except medical distribution/retail), and 2.) to strictly regulate medical cannabis cultivation by
those growers who timely applied under the UO and succeed in receiving a registration. A draft
ban ordinance as amended by the Commission is provided to the Board (Attachment 1); the
regulatory ordinance is in the form of principal policy bullet points. The Commission also
recommended that the Environmental Impact Report (EIR) prepared for the ordinance be
certified as meeting the requirements of the California Environmental Quality Act (CEQA). The
Commission was satisfied that the EIR could support a range of policy choices related to
cannabis, including both of the options presented.
Background: Cannabis cultivation has been occurring in Calaveras County for several decades.
Estimates of the number of growers were about 1000 prior to the Butte Fire and the adoption of
the Medical Marijuana Regulatory and Safety Act (MMRSA) in September, 2015. Prior to that,
for several years leading up to that time, the Board of Supervisors had directed staff to assist
them in preparing an ordinance to regulate cultivation of medical cannabis, but were unable to
develop clear policy guidance. With the enactment of MMRSA and its initial deadline of March
1, 2016 for local jurisdictions to adopt regulations lest the State rules and regulations be
imposed, several study sessions and hearings were held to come up with clear policy direction.
In December 2015, the Board determined that it would regulate cultivation and provide the
needed policy direction to staff to draft the ordinance. A draft was prepared and reviewed by
the Board in February, 2016.
Subsequently, amendments were made to the state law, renamed the Medical Cannabis
Regulatory and Safety Act (MCRSA), and the deadline for local governments to adopt local
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regulatory ordinances was removed. Due to the lack of the deadline, the initial urgency under
which the County had intended to adopt the ordinance no longer existed, and adoption of the
ordinance became subject to the California Environmental Quality Act (CEQA). The County
determined that an Environmental Impact Report (EIR) would be necessary. A Notice of
Preparation (NOP), the first step in preparing the EIR, was published by staff on April 5, 2016
and a consultant hired to prepare the EIR on June 14, 2016.
After the Board provided direction to staff to prepare a regulatory ordinance, the County
witnessed a significant increase in cannabis cultivators. The reasons for this were the
availability of initially inexpensive land following the Butte Fire and the perception within the
cannabis industry that the County was welcoming cannabis cultivation and would be an early
adopter of the new MCRSA regulatory scheme legalizing commercial cultivation activity. Many
new cultivation sites developed, despite the fact that the regulatory ordinance had not yet been
adopted and cultivation and other commercial activities were not permitted. The activities were
not permitted because, under the County’s “permissive” zoning ordinance, a use must be
explicitly listed in the Zoning Code as permitted; otherwise it is prohibited.
Because of the above, estimates of 500 to 1000 new growers moved into the county, and with
them came grading for new farms, traffic from the commercial cultivation activity, and concerns
about crime and environmental degradation. The Board then, on May 10, 2016, adopted an
urgency ordinance, the existing Chapter 17.95, regulating cultivation and attempting to establish
a freeze on new cultivation and on expansion of existing cultivation until a permanent ordinance
was adopted. The Board did provide for growers who had already prepared the site for
cultivation to establish a new garden, provided that no additional grading was to occur after May
10. Basic requirements of the ordinance are that the parcel size must be a minimum of two
acres, and the cultivation area must be at least 75 feet from the property line, not within 1000
feet from a sensitive use, and on property zoned U, RR, RA, A1 and GF for outdoor and mixed
light. Indoor cultivation could also occur on industrially zoned land, with similar restrictions
except for the setback and buffer. Standards were set for fencing, security, lighting, background
checks and other requirements.
The deadline for submittal of a “registration” was June 30, 2016. Staff, working with a
subcommittee of the Board and stakeholders, had estimated that only 200-300 applications
would be submitted. Based on this number, and estimates from Planning, the Sheriff, and Code
Enforcement of the costs associated with that number of applications, a $5000 fee was
established. However, over 700 commercial cultivation registration applications were submitted,
along with more than 200 personal and caregiver applications. This completely overwhelmed
the staff resources in every department. What was believed to be a fairly routine review of
applications became an avalanche of paperwork, tracking and inspections, with most
departments unable to staff up and train sufficiently to get a grasp on the new workload in a
timely manner. Additionally, another 500 or more growers decided not to apply, and continued
or began to grow illegally. This put additional strain on enforcement capabilities. The result was
frustration from citizens and staff alike. While many growers made a good faith attempt to
comply with the myriad new local and state regulations, a significant number either made no
attempt or were unable to comply with these new regulations.
In November, 2016, four new Board members were elected and at the same time the voters of
the state passed Proposition 64, the Adult Use of Marijuana Act (AUMA), an initiative that
legalized recreational use of cannabis and limited the extent to which local jurisdictions could
restrict cultivation for personal use. The latter complicated the County’s regulatory scheme
since the urgency ordinance only dealt with medical cannabis, not recreational cannabis. Then
in January, shortly after the new Board took office, the Board reversed the direction that the
prior Board had given staff, and directed staff to prepare an ordinance to ban cultivation and the
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associated commercial activities permitted under MCRSA.
A draft ban ordinance was prepared and posted on the Planning Department’s website on April
27, 2017, http://cannabis.calaverasgov.us/Ordinances/Draft-Ban-Ordinance . Subsequent to
that, the state legislature approved Senate Bill 94, known as the Medical and Adult Use
Cannabis Regulation and Safety Act (MAUCRSA) which implemented Prop. 64 and significantly
modified MCRSA with respect to both commercial cannabis regulation in general and to the
addition of recreational use. This was signed into law by the Governor on June 27, 2017, and
the draft ordinance was modified from the April version to conform to these new requirements.
Draft Ban Ordinance: The draft ordinance contains six sections: a purpose and intent
statement, definitions, provisions describing the relationship to other laws, a declaration that
cultivation and all commercial activities relating to cannabis (except dispensaries and the
minimum non-commercial cultivation protected under state law) are a nuisance and therefore
prohibited, provisions for remediation of cultivation sites, and enforcement provisions. The
changes made to the draft ordinance released in April were to conform the ordinance with
MAUCRSA. These were primarily to definitions and references to the state law in the other
sections. The Planning Commission made further modifications to the ordinance, although
those changes were primarily to clarify language.
The ordinance contains provisions for the remediation of existing cultivation sites, whether
permitted under the urgency ordinance or unauthorized cultivation. The owners of the property
on which cannabis was previously cultivated are responsible for the clean-up. Steps must be
taken to prevent erosion and run-off, properly dispose of or store agricultural chemicals, fuels,
and other substances that could be considered hazardous, and remove any temporary or
unauthorized structures. If prior grading had occurred without a permit, a grading permit for
remediation is required. Any other permit violations would have to be corrected. These
provisions do not require restoration of the site to its pre-cultivation condition but require the site
to be reclaimed to a usable condition and free of hazards and visual blight. Any temporary
structures or trailers permitted under the urgency ordinance would be required to be removed
within 90 days after the effective date of the ban ordinance.
Alternative Recommendation: The Planning Commission recommended, as an equally
weighted recommendation, that the Board consider an alternative regulatory ordinance. Due to
the time constraints between the action by the Planning Commission and the Board of
Supervisors scheduled hearing, the Commission did not direct staff to prepare an alternative
ordinance, but instead provided a list of policy guidance, that would be incorporated into
ordinance language if the Board decided that regulating cannabis was the best policy direction.
The complete list of policy directives are contained in Attachment 2. A summary is listed below:











Outdoor commercial cultivation permitted only in A1, AP, and GF zones
Indoor commercial cultivation permitted only in A1, AP, GF, M1, M2, and M4 zones
Cultivation limited to successfully registered growers under the urgency ordinance, with
ability to transfer a cultivation site to an appropriate zoned parcel within two years
Ability to cultivate sunsets after five years
Setbacks increased to 200’ for outdoor cultivation
Minimum parcel size for outdoor/mixed light cultivation 5 acres; 20 acres if adjacent to a
residentially zoned parcel
Enhanced background check process
Certified organic cultivation required
Air filtration for indoor cultivation
Opaque covers for hoop houses
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Well or public water district only
Remediation of abandoned cultivation sites
The PC deferred to the Board regarding the issue of limiting personal cultivation of six
plants under AUMA to indoor only

ENVIRONMENTAL REVIEW:
An Environmental Impact Report has been prepared for this ordinance (State Clearinghouse
#2016042019). The EIR was originally intended to analyze impacts of the earlier draft
regulatory ordinance as directed by the Board of Supervisors in February, 2016. Included in the
draft was discussion of project alternatives, as required by CEQA. Alternatives discussed
include the “no project” alternative (meaning a return to the status quo prior to the adoption of
any regulatory ordinance), a ban alternative, and a reduced zoning alternative. These are
described in detail in Chapter 6 of the Draft EIR and a comparative analysis is made between
the alternatives. A fourth alternative was added to the discussion in the Final EIR, which is a
greater parcel size alternative. This was added in response to comments on the DEIR
suggesting that such an alternative would further reduce identified environmental impacts.
CEQA permits the County to select any of the alternatives. When the Board determined that it
desired to ban cultivation and other cannabis activities in the County, it was appropriate to use
the existing EIR since analysis had already been done on not just the original permanent
regulatory ordinance but also on alternatives ranging from a complete ban to more restrictive
regulations.
The EIR found that the regulatory ordinance would result in potentially significant impacts to a
number of environmental concerns. The level of impact varied by alternative, with only the ban
alternative having no impacts or less than significant impacts. The original proposed ordinance
had the most potential impacts, while both the reduced zoning and greater parcel size
alternatives reduced some of the impacts to one degree or another. Impacts of the regulatory
ordinance which were found to be significant, but could be reduced to less than significant with
mitigation measures are as follows:
•
Biological resources
•
Cultural resources
•
Water quality
•
Air quality (greenhouse gases)
Significant and unavoidable impacts were identified as:
•
Air quality (odors)
•
Traffic
A Notice of Availability of the Draft EIR was released, providing a comment period on the Draft
from May 1, 2017 to June 14, 2017. Numerous comments were received from the public,
stakeholder groups, and state and local agencies. County staff worked with the County’s
environmental consultants to respond to those comments and revise the draft where
appropriate, and the Final EIR was posted to the County’s website on September 5, 2017.
The complete analysis is contained in the DEIR, with further elaboration on each of the issues in
the FEIR. While many commenters disagree with the conclusions reached in the EIR, staff finds
that the EIR adequately identifies and addresses the environmental impacts of the proposed
ordinance as well as the alternatives. See the DEIR and FEIR for more detailed discussion on
each of the issues. The documents may be viewed or downloaded at:
http://cannabis.calaverasgov.us/CEQA/Cannabis-Ord-DEIR.
Copies of the EIR are also available at the Planning Department for review or purchase.
While it is not necessary to go over all of the issue areas covered in the EIR in this report, one
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issue raised repeatedly should be discussed. This is the concern that the EIR did not address
illegal cultivation that could result from imposing a ban. The purpose of analyzing a project
under CEQA in an EIR is to determine the environmental effects of a development project that
may be approved or the enactment of a zoning ordinance by a city or county. It is not intended
to try to consider every possibility that could happen should people not comply with the law or
the provisions of the project approval. To do so would turn CEQA on its head, as the mandatory
imposition of laws and regulations on a project is precisely how CEQA often works to reduce a
project’s impact on the environment. CEQA assumes that the law will be obeyed and that the
consequences of failing to obey it will generally operate as a disincentive. It would be pure
speculation to try to analyze what might occur should someone choose to violate it. Indeed,
CEQA is itself a law which the state presumes will be obeyed. While it is acknowledged that
there are likely to be illegal cultivators if the ban is adopted, just as there will likely be a subset
of individuals who continue to disregard any law that society can dream of, there are illegal
cultivators who have been operating in violation of the urgency ordinance just as there were
illegal cultivators who operated in violation of both state law and the County Code prior to
adoption of that ordinance. The fact that there may be economic concerns about the ability of
the County to handle illegal activity in the wake of a ban does not mean that these economic
concerns constitute a “potentially significant environmental impact” within the meaning of CEQA.
FINANCING:
The cost of preparing the ordinance has been covered by the general fund. This includes staff
time in Planning and County Counsel. The number of hours has not been calculated so the
total cost remains unknown, but it has been substantial. In addition, the EIR contract has cost
the general fund approximately $222,000. The County also contracted with outside counsel
(Remy-Moose-Manley) to review and assist with the EIR and findings. The maximum amount
for this not-to-exceed contract is $50,000. As of September 7, 2017 invoices totaling $23,000
have been received. The costs of these contracts were included in the Planning Department’s
2016-17 and 2017-18 budgets.
The costs of enforcement are unknown at this time. Fee revenue from a regulatory ordinance
would include application and renewal fees. The current fee is $5000 per application and
renewal. Fee revenue would vary based on the number of applications. The fees from the
registration process under the urgency ordinance were approximately $3.7 million. Under the
recommended alternative ordinance from the Planning Commission, only those that have been
or will be issued registrations may apply for renewal or relocation. About half of the processed
applications have been approved. It is likely that the trend of approvals will continue as
processing continues. Additionally, the majority of cannabis cultivation sites are on land zoned
U, RR, and RA (83%). It is unlikely that all those who receive an approved registration on those
zoned parcels will be able to relocate, therefore, the number of registered parcels and renewal
fee revenue will probably be substantially reduced. Staff estimates fee revenue under the
Planning Commission’s alternative recommendation would be between $700,000 and $1 million.
In November, 2016 the voters passed Measure C, a tax on cannabis cultivation and other
related activities. The tax is based on the total canopy area registered under the regulatory
program. The first installment of the tax returned approximately $7 million to the general fund.
The second installment will go out in November. The amount of tax revenue generated by
Measure C is based on the total canopy permitted under the County’s regulatory program. This
revenue stream will likely be substantially reduced from the taxes collected this year under the
proposed regulatory program due to overall reduced canopy area as a result of significant
numbers of growers being unable to relocate to a conforming parcel.
Under the ban alternative, while fees and taxes would not be collected, costs associated with
processing applications would be eliminated.
Costs associated with enforcement and
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abatement may be recoverable under the provisions of Chapter 8.06 of the County Code
through fines and liens, although this would be offset to some extent by collection costs.
ALTERNATIVES:
The Planning Commission has recommended two equally weighted alternatives: a complete
ban on cultivation and commercial activities, or a regulatory ordinance restricting cultivation as
described above. The EIR identified several other alternatives that could be adopted or
modified. The range of alternatives supported by the EIR is broad, provided they fall between a
ban and the originally proposed ordinance from February, 2016. Any alternative that would
create a new significant impact to the environment, or that would substantially increase the
severity of an environmental impact, would require revisions to the EIR, resulting in
recirculation.
OTHER AGENCY INVOLVEMENT:
County Counsel, Sheriff, Building
APPROVED BY:
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BOARD OF SUPERVISORS, COUNTY OF CALAVERAS
STATE OF CALIFORNIA
October 17, 2017
Ordinance
No. (ID # 3314)

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF
CALAVERAS COUNTY RESCINDING IN FULL AND
ADDING A NEW CHAPTER 17.95 OF THE CALAVERAS
COUNTY CODE RELATING TO CANNABIS CULTIVATION
AND COMMERCE

The Board of Supervisors of the County of Calaveras does hereby ordain as follows:
SECTION 1: Pursuant to its authority granted by Article XI Section 7 of the California
Constitution, Sections 65850 et. seq., 25845 and 53069.4 of the California Government
Code and Sections 11362.83(c) and 11362.768 of the California Health and Safety
Code, Sections 26200 of the California Business & Professions Code, and The Control,
Regulate and Tax Adult Use of Marijuana Act (Proposition 64, approved by voters
November 8, 2016), Calaveras County Code Chapter 17.95, governing medical
cannabis cultivation and commerce, is repealed in its entirety and the following new
Chapter 17.95 is adopted and substituted in its place to read as follows:
17.95.010
17.95.020
17.95.030
17.95.040
17.95.050
17.95.060

Purpose and Intent
Definitions
Relationship to Other Laws
Nuisance Declared; Cannabis Cultivation & Related Activities Prohibited;
Exceptions
Remediation of Abandoned Cultivation Sites
Enforcement; Fines; Liability to Pay Costs and Fines
****************

17.95.010
Purpose and intent
It is the purpose and intent of this chapter to prohibit, to the maximum extent allowed
under state law, with limited exceptions, the commercial, medical, and recreational
cultivation, manufacture, testing, distribution, transportation, and storage of cannabis in
order to preserve the public peace, health, safety, and general welfare of the citizens of
Calaveras County and the environment while retaining the ability of patients to have
access to medical cannabis in the County to the extent deemed necessary under state
law. Any ambiguity in this Chapter should be construed in whatever manner best
effectuates this intent.
17.95.020
Definitions
Unless the context clearly indicates a different meaning, the definitions in this Section
are intended to apply to this Chapter only. Any term which is not specifically defined for
purposes of this Chapter shall have the definition, if any, provided by Title 17 of the
Calaveras County Code or elsewhere within the County Code.
A.

“Accessory use” or “Accessory” has the same meaning as in County Code

Packet Pg. 9

4

B.

C.
D.
E.
F.
G.

H.

I.
J.
K.
L.
M.
N.

Section 17.06.0080.
“Cannabis” shall have the same meaning as it does in B&P §26001.
“Cannabis” shall also include “cannabis products” as defined in B&P
§26001, which includes both “edible cannabis products” as defined in
B&P 26001 and topical cannabis, meaning a cannabis product that is
applied to the skin.
“Cannabis distribution” shall have the same meaning as “distribution” in B&P
§26001.
“Cannabis manufacturing” shall have the same meaning as “manufacture” in
B&P §26001.
“Caregiver” or “primary caregiver” shall have the same meaning as it does in H&S
§11362.7.
“Child resistant” shall have the same meaning as it does in B&P §26001.
“Commercial”, as used in this Chapter, refers to the cultivation, manufacture,
distribution, laboratory testing, transport, storage, possession, processing,
labeling, dispensing, sale, or other activities involving cannabis that are or will be
subject to state licensure under the Medical and Adult Use Cannabis Regulation
and Safety Act (MAUCRSA) and its subsequent amendments. “Commercial”, for
purposes of this Chapter, shall also refer to all collective and cooperative
cannabis cultivation under Health & Safety Code §11362.775, whether for
nonmedical purposes or for medical purposes, other than 1) that cultivation
permitted under 17.95.040(C) and 2) cultivation permitted by a medical cannabis
dispensary operating in compliance with state law and Chapter 17.91 of the
Calaveras County Code.
“Costs of Enforcement” or “Enforcement Costs” means all costs, direct or
indirect, actual or incurred related to the performance of various administrative
acts required pursuant to the enforcement of this Chapter, which include but are
not limited to: administrative overhead, salaries and expenses incurred by
County officers and enforcement officers, site inspections, investigations,
evidence storage, notices, telephone contacts and correspondence, conducting
hearings, as well as time expended by County staff in calculating the above
expenses. The costs also include the cost of time and expenses associated with
bringing the matter to hearing, the costs associated with any appeals from any
decision rendered by any hearing body, hearing officer or court, the costs of
judicially abating a violation, and all costs associated with removing, correcting or
otherwise abating any violation, including administrative penalties of this Chapter.
“County” means the County of Calaveras.
“Cultivation” shall have the same meaning as it does in B&P §26001.
“Cultivation area” shall mean that portion of the cultivation site containing live
cannabis plants.
“Cultivation site” means the location where cannabis has been planted, grown,
harvested, dried, cured, graded, or trimmed.
“Delivery” shall have the same meaning as it does in B&P §26001.
“Dispensing”, “dispensary”, or “medical cannabis dispensary” refers to the
premises from which a cannabis retailer, as defined in B&P §26070, conducts
commercial activities related to the retail sales and delivery of cannabis, as well
as the actions involved in conducting such activities. “Medical cannabis
dispensary” also has the same meaning as it does in Chapter 17.91 of the
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O.
P.

Q.

R.
S.
T.
U.

V.
W.
X.
Y.
Z.

AA.
BB.
CC.
DD.
EE.
FF.
GG.

Calaveras County Code.
“Distribution” shall have the same meaning as it does in B&P §26001.
“Dwelling”, for purposes of this Chapter, means a building intended for human
habitation that has been legally established, permitted, and certified as a singlefamily or multi-family dwelling.
“Enforcement Official” means a County Code Enforcement Officer, the County
Agricultural Commissioner, the County Sheriff, or a department head who is
authorized by County Code to enforce this Title or other Title of the Calaveras
County Code, or the authorized deputies or designees of any of these officials,
each of whom is independently authorized to enforce this Chapter.
“Labeling” shall have the same meaning as it does in B&P §26001.
“Manufacture” or “manufacturing”, when referring to medical cannabis, has the
same meaning as it does in B&P §26001.
“Medical cannabis” shall have the same meaning as “medicinal cannabis” as
defined in B&P §26001.
“Minor” or “minors” means a person or people under twenty-one (21) years of
age. “Minor” or “minors” does not include a person or people between eighteen
(18) and twenty (20) years of age who use medical cannabis in compliance with
the Compassionate Use Act (CUA), Medical Marijuana Program Act (MMPA),
and MAUCRSA.
“Multi-family dwelling” is a “dwelling” containing multiple private residences.
“Nonmedical”, “non-medical” or “Non-medical cannabis” refers to all cannabis
that is not “medical cannabis”.
“Nursery”, when referring to medical cannabis, shall have the same meaning as it
does in B&P§ 26001.
“Owner” means the person(s) or entity identified as the owner on the recorded
deed for the parcel.
“Parcel” means any parcel of real property that may be separately sold in
compliance with the Subdivision Map Act (commencing with Section 66410 of the
Government Code).
“Person” means an individual.
“Plant” has the same meaning as “live plant” in B&P §26001.
“Possessing” or “possession”, when referring to medical cannabis, has the same
meaning as it does for purposes of the Health & Safety Code.
“Private residence” means a lawfully permitted house, apartment unit, mobile
home, or other similar dwelling.
“Residence” shall have the same meaning as “Dwelling”, as defined in
17.95.020(N).
“Testing” or “laboratory testing”, when referring to medical cannabis, has the
same meaning as laboratory testing” as defined in B&P §26001.
“Transport”, “transporting”, or “transportation”, refers to the transporting of
cannabis and cannabis products between holders of state-issued licenses under
MAUCRSA.

17.95.030
A.

Relationship to other laws; termination of medical cannabis
registrations and “application pending” certificates; amortization.

It is intended that the provisions of this Chapter will supersede any other
provisions of the Calaveras County Code found to be in conflict and shall apply

Packet Pg. 11

4

B.

C.

D.

E.

F.

G.

regardless of whether the activities existed or occurred prior to the adoption of
this Chapter.
Any and all “registration” or “application pending” certificates issued by the
County for medical cannabis cultivation sites under the prior version of this
Chapter (the Urgency Ordinance adopted May 10, 2016) shall terminate and be
rendered invalid ninety (90) days after the effective date of this permanent
ordinance.
All individuals or entities cultivating cannabis pursuant to a cannabis cultivation
site registration or “application pending” certificate under the prior version of this
Chapter (the Urgency Ordinance adopted May 10, 2016) shall come into full
compliance with all provisions of this Chapter other than Section 17.95.050 within
ninety (90) days of its effective date and shall come into full compliance with the
provisions of Section 17.95.050 within one hundred eighty (180) days of its
enactment.
The Planning Department shall, within sixty (60) days of the effective date of this
permanent ordinance, notify the State Bureau of Cannabis Control pursuant to
Business & Professions Code Section 26200(c) that all County approvals of
medical cannabis cultivation sites, whether pursuant to a registration or an
“application pending” certificate, will be rescinded as a matter of law at the end of
the ninetieth (90th) day after the effective date of this Chapter. With the exception
of cannabis cultivators who have had their registrations revoked or invalidated
after issuance, the Planning Department shall, in such notice to the State, explain
that the rescission of these approvals is unrelated to the individual conduct of the
growers.
Notwithstanding any of the above, the provisions of this Chapter shall not apply
to medical cannabis dispensaries, which are separately regulated under Chapter
17.91 of the Calaveras County Code.
Nothing in this Chapter is intended nor shall it be construed to preclude a
landlord from limiting or prohibiting cannabis cultivation, smoking, or other related
activities by tenants within the limits of state and local law.
No cannabis cultivation, including cannabis cultivation that occurred pursuant to
the temporary authorization provided under the prior version of this Chapter, shall
be deemed an “agricultural operation” for purposes of Title 14 of the Calaveras
County Code or a “legally existing agricultural land use” for purposes of Title 17
of the Calaveras County Code.

17.95.040
A.

B.

Nuisance Declared; Cannabis Cultivation & Related Activities
Prohibited; Exceptions

All cultivation of cannabis, whether indoor or outdoor, is hereby declared to be
unlawful in all zones and a public nuisance that may be abated and subject to
enforcement pursuant to Chapter 8.06 of the County Code. This provision shall
apply to cannabis cultivation by a nursery but shall not apply to cannabis
cultivation by a lawful, permitted dispensary operating in compliance with state
law and Chapter 17.91 of this Code. This Section shall not affect the right to use
or possess cannabis as authorized by state law.
All cannabis manufacturing, testing, distributing, or transporting, is hereby
declared to be unlawful in all zones and a public nuisance that may be abated
and subject to enforcement pursuant to Chapter 8.06 of the County Code. This
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provision shall not apply to prevent a lawful, permitted medical cannabis
dispensary operating in compliance with state law and Chapter 17.91 of this
Code from engaging in any of the activities permitted under a state licensed
medical cannabis retailer as defined by B&P §26070 and as further restricted by
Chapter 17.91. This provision shall also not apply to the lawful transportation of
medical cannabis by a licensed medical cannabis distributor (holding a current,
valid M-Type 11 license or similar temporary license pursuant to MAUCRSA) to a
licensed medical cannabis dispensary in compliance with MAUCRSA and with
Chapter 17.91 of the County Code.
Notwithstanding Subsection A above, this section shall not apply to the noncommercial cultivation of recreational cannabis by a person(s) aged twenty-one
(21) or older, or the non-commercial cultivation of medical cannabis by a
person(s) aged eighteen (18) years or older, provided that such cultivation
complies with all of the following conditions:
1.
No more than six (6) live cannabis plants per private residence may be
cultivated indoors at any one time regardless of:
a. Whether the cannabis is medical or recreational;
b. Whether the cannabis is grown inside the private residence or in an
accessory structure thereto;
c. The size or maturity of the plant(s); or
d. The number of recreational users, medical users, or primary caregivers
residing together in the private residence.
2.
A private residence, for purposes of this Chapter, must be a dwelling as
defined in Chapter 17.06 (or a temporary dwelling as provided in Chapter
17.93 of the County Code for disaster victims).
3.
If a person cultivating cannabis does not own the parcel on which the
private residence is located, express written permission from the owner(s)
consenting to cannabis cultivation and any associated material alterations
to the property must be obtained prior to commencing cultivation, shall be
maintained at the private residence, and shall be provided to the County
upon request of any Enforcement Officer.
4.
If an individual cultivating cannabis within a dwelling (or within an
accessory structure thereto) is not an owner of that dwelling, and the
owner of the dwelling is different than the owner of the parcel on which it
lies, the express written permission from the owner(s) of the dwelling
consenting to cannabis cultivation (and to any associated material
alterations to the property) must be obtained before commencing
cultivation, shall be maintained at the private residence, and shall be
provided to the County upon request of any Enforcement Officer.
5.
There shall be at least one dwelling as defined in Section 17.95.020 of this
Chapter (or a temporary dwelling as provided in Chapter 17.93 of the
County Code for disaster victims) on any parcel on which cannabis is
cultivated pursuant to this Section, and each cultivator must maintain
his/her primary residence on this parcel.
6.
Cannabis cultivation shall only occur within a single designated area of a
dwelling or within a single accessory structure thereto with solid walls and
a ceiling, roof or top and which complies with all local ordinances, codes,
regulations, and permitting requirements for the accessory structure’s
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17.

17.95.050

type, size, and intended use. The cultivation shall be subordinate,
incidental, and accessory to the residential use.
The cultivation site must be in full compliance with all other applicable
requirements of the County Code, including but not limited to the building,
safety, and technical codes and requirements relevant to obtaining
necessary building, plumbing, electrical, mechanical, or other permits,
inspection of the residence, and the issuance of a certificate of occupancy.
No cultivation is permitted within the common areas of a multi-family
dwelling, residential development, mobile home park, or other similar
residential arrangements.
Whenever the cultivation site contains cannabis, the cultivation site shall
be enclosed and securely locked, using a child resistant lock, in a manner
designed to reasonably prevent access by unaccompanied minors at all
times that it is not occupied by an adult at least eighteen years of age.
The cultivation site shall be screened in a manner that prevents common
visual observation by members of the public who may be present on
public roads, public lands, public properties, or parcels containing a
“sensitive use” as that term is defined in Calaveras County Code 17.91.
030.
There shall be no form of signage on the parcel suggesting the presence
of cannabis.
There shall be no cultivation within any private residence containing a
child day care as defined by state and/or local law.
There shall be no light pollution, glare, or brightness of artificial
illumination associated with the cultivation.
Any generator providing power to the cultivation site shall be powered
using either an approved electrical source or a generator that is:
a. Housed in an insulated shed; and
b. Set back a minimum of seventy-five (75) feet from the property line;
and
c. In compliance with the County’s noise ordinance.
The cultivation area shall be watered:
a. Using a legal water source on the parcel,
b. Without engaging in unlawful or unpermitted surface drawing of water
for such cultivation, and
c. Without allowing illegal discharges of water or chemicals from the
property.
Soil and mulch, amendments, pesticides, herbicides, rodenticides,
fungicides, fertilizers and other hazardous materials shall be used, stored,
and disposed of in full compliance with federal, state, and local laws.
The cultivation shall comply with all provisions of this Chapter and all laws,
regulations, and ordinances that apply within the County’s jurisdictional
boundaries including but not limited to, as applicable, the CUA, MMPA,
MAUCRSA, and any subsequent amendments to these laws, regulations,
and ordinances.
Remediation and Restoration of Abandoned Cannabis Cultivation
Sites
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An “abandoned cannabis cultivation site” for purposes of this section is that
portion of a parcel on which cannabis cultivation or related activities have
occurred within twenty-four (24) months of the enactment date of this Chapter but
no longer legally occurs, regardless of whether or not anyone is lawfully residing
on the parcel.
The current legal owner(s) of a parcel containing an abandoned cannabis
cultivation site, whether or not the site was registered under the County’s prior
medical cannabis cultivation site registration system or had an “application
pending” certificate, shall take immediate steps to maintain the site in a manner
which prevents soil erosion and sediment run-off; visual blight; illegal diversion of
water supply; contamination of soil; contamination of waters of the State from soil
additives such as soil and mulch, amendments, and fertilizers; improper keeping,
storage and/or disposal of rodenticides, fungicides, herbicides and pesticides;
and improper keeping, generation, storage, or disposal of household waste, fuel
and chemical containers, and/or other hazardous waste or materials which may
cause harm to public health or the environment.
The current owner(s) of a parcel containing an abandoned cannabis cultivation
site shall additionally take all of the following actions to remediate and restore the
abandoned cannabis cultivation site:
1.

2.

3.

4.
5.
6.

7.

8.

All preparation and/or development of the site for future cannabis
cultivation or related activities that are not permitted under this Chapter
shall cease, regardless of whether or not a grading permit, building permit,
or other similar permit has been issued for these activities.
To the extent an unexpired permit exists for earthmoving activity, water
diversion activity, waste discharge, timber harvesting, construction, or any
other activity, and to the extent such unexpired permit imposes conditions
for the site upon cessation of cannabis cultivation activity, these conditions
shall be fully complied with.
To the extent that earthmoving activity, water diversion activity, timber
harvesting, construction, or any other activity occurred on the site which
requires a permit under local, state, or federal law, but for which a permit
was never applied for or received, a permit shall be applied for and
received, and its conditions shall be fully complied with, regardless of
whether or not the unpermitted activity has ceased.
All remediation and restoration activities shall be performed in compliance
with all applicable local, state, and federal rules and regulations.
Best management practices shall be employed to control soil erosion and
protect water quality on the site.
Any unlawful diversion or use of water for cannabis cultivation on the site
shall cease, and both the site and the streambed(s) or waterway(s)
impacted by the diversion shall be restored to their pre-diversion state in
compliance with all laws.
Soil and mulch, amendments, pesticides, herbicides, rodenticides,
fungicides, fertilizers and other hazardous materials shall be properly
disposed of or stored as required by law.
All temporary structures placed on the site for purposes of cannabis
cultivation or related activities, including but not limited to hoop houses
and unpermitted greenhouses, recreational vehicles, outhouses, and
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temporary fencing shall be removed and properly disposed of within 90
days of the effective date of this ordinance.
9.
All waste, including but not limited to household, commercial, and
agricultural waste, fuel and chemical containers, and any other hazardous
waste shall be properly collected and removed from the site in accordance
with all laws to prevent a nuisance and public health hazard.
These provisions do not require restoration of the site to its pre-cannabiscultivation condition but require the site to be reclaimed pursuant to the abovestated provisions to a condition that allows for suitable subsequent use of the
property.
D. Any temporary permit issued pursuant to 17.95.165(N)(14) of the version of this
Chapter adopted May 10, 2016 shall automatically terminate, and all removal of
temporary facilities authorized by that permit shall be removed, within 90 days of
the effective date of this ordinance.
17.95.060
A.

B.

C.

D.

Enforcement; Fines; Liability to Pay Costs and Fines

To enforce the provisions of this Chapter, an Enforcement Official may, at a
reasonable time, request inspection of any parcel known to be or suspected of
cultivating cannabis. If the person owning or occupying the parcel refuses the
request for an inspection, the Enforcement Official shall have recourse to pursue
every remedy provided by law to secure entry, including but not limited to
obtaining an inspection warrant.
Whenever any Enforcement Official determines that a public nuisance as
described in this Chapter exists within the unincorporated County, he or she is
authorized to utilize the enforcement, abatement, cost recovery, and
administrative hearing provisions described in Chapter 8.06 of the County Code,
including, as necessary, the summary abatement provisions of that Chapter. The
County shall also have the right to utilize any injunction, enforcement, cost
recovery, abatement or other administrative, criminal or civil remedy available to
the County under applicable laws, including but not limited to the civil, criminal
and administrative remedies provided in this Chapter, Chapter 17.100 of the
County Code, Government Code §25845, and MAUCRSA. Nothing herein shall
be read, interpreted or construed in any manner so as to limit any existing right or
power of the county of Calaveras or any other governmental entity to enforce
county ordinances, including but not limited to Chapter 17.100 of the Calaveras
County Code, or to abate any and all nuisances, or employ any remedy available
at law or equity.
If the County enforces a violation of this Chapter pursuant to Chapter 8.06 of the
County Code, the alternative enforcement procedures applicable to cannabis
cultivation under Section 8.06.700 shall apply to violations of this Chapter and
shall apply equally to enforcing violations related to cannabis-related uses and
activities other than cultivation such as violations concerning the manufacture,
testing, distribution, or transporting of cannabis.
Any person and/or entity that owns or occupies a residence or parcel upon which
cannabis is cultivated, manufactured, tested, distributed or transported in violation
of this Chapter, or which otherwise violates any of the provisions of this Chapter,
may be subject to any and all remedies available to the County under Section
17.95.060(B).
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In the event of any conflict between the provisions of this Chapter and other
provisions of the County Code, the provisions of this Chapter shall apply. In the
event of any conflict between the provisions of Chapter 8.06 and Chapter 17.100
of the County Code with respect to the enforcement of violations of this Chapter,
the provisions of Chapter 8.06 shall apply.
Nothing herein shall be read, interpreted or construed in any manner so as to limit
any existing right or power of the County to enforce County ordinances and
regulations, to abate any and all nuisances, or to employ any remedy available at
law or equity.
Issuance of a warning shall not be a requirement prior to enforcement of any
provision of this Chapter.
In any enforcement action brought to enforce the provisions of this Chapter, each
owner and/or occupant who causes, permits, allows, or maintains the unlawful
cultivation, manufacture, testing, distribution or transporting of cannabis shall be
jointly and severally liable for all resulting administrative fines and for any and all
actual costs of enforcement incurred by the County, in the event the County
brings and prevails in any administrative proceeding, civil suit, or any other action
to enforce the provisions of this Chapter.
Each person or entity violating this Chapter shall be guilty of a separate offense
for each and every day, or portion thereof, on which any violation of any provision
of this Chapter is committed, continued, or permitted by any such person or entity.
Any violation which persists for more than one day is deemed a continuing
violation.
In addition to the actual abatement and/or administrative costs incurred by the
County in enforcing this Chapter, any person who has been issued a notice of
violation and fails to abate such violation within the timeframes specified in the
notice, shall be assessed an administrative fine of one-thousand dollars
($1,000.00) per day. The administrative fine shall be assessed immediately upon
the expiration of the deadline specified in the notice of violation and shall continue
to accrue daily until the violation has been fully abated and verified by the
Enforcement Officer.
Any violation of this Chapter can be prosecuted as a misdemeanor.

SECTION 2: SEVERABILITY
If any part or subsection of this chapter is for any reason held to be invalid, unlawful, or
unconstitutional, such invalidity, unlawfulness, or unconstitutionality shall not affect the
validity, lawfulness, or constitutionality of any other part of this chapter.
SECTION 3: FINDINGS
The Board of Supervisors of the County of Calaveras finds and declares as follows:
A.

B.

The Federal Controlled Substances Act, 21 U.S.C. §§ 801 et seq., classifies
cannabis (or marijuana) as a Schedule I Drug, which is defined as a drug or other
substance that has a high potential for abuse, that has no currently accepted
medical use in treatment in the United States, and that has not been accepted as
safe for use under medical supervision.
The Federal Controlled Substances Act makes it unlawful, under federal law, for
any person to cultivate, manufacture, distribute or dispense, or possess with
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intent to manufacture, distribute or dispense, marijuana or cannabis. The
Federal Controlled Substances Act contains no exemption for the cultivation,
manufacture, distribution, dispensation, or possession of marijuana or cannabis
for medical or recreational purposes.
On October 19, 2009, then-Attorney General David W. Ogden issued a
memorandum directing federal prosecutors in states with medical cannabis
regulations to deprioritize the prosecution of compliant businesses and
individuals. Substantively similar memoranda were subsequently issued by thenDeputy Attorney General James M. Cole and became known collectively as “the
Cole memos”. The Cole memo, while not providing a defense against potential
federal enforcement, professed tolerance of state schemes to regulate medical
cannabis so long as they were sufficiently stringent to protect against the types of
cannabis-related activity deemed a priority by the federal government. To date,
the Cole memos have not been rescinded or replaced.
On December 16, 2014, then-President Barack H. Obama signed the
Consolidated and Further Continuing Appropriations Act of 2015, containing
language known as the Rohrabacher-Farr Amendment, which prohibits the
expenditure of federal funds to prosecute cases against medical cannabis
patients and providers, including businesses, in states where medical cannabis
use is legal. The Rohrabacher-Farr Amendment was extended by President
Trump on May 5, 2017 as Section 537 of his spending bill to prevent a
government shutdown. As of October 10, 2017, it is uncertain whether or not the
Amendment will continue to be renewed.
There are, to date, no federal policies protecting against federal enforcement of
the Controlled Substances Act in the recreational cannabis context.
In 1996, the voters of the State of California approved Proposition 215, "The
Compassionate Use Act", (codified as Health and Safety Code Section 11362.5),
which was intended to decriminalize cultivation and possession of medical
cannabis by a seriously ill patient, or the patient's primary caregiver, for the
patient's personal use, and to create a limited defense to the crimes of
possessing or cultivating cannabis. The Act further provided that nothing in it
shall be construed to supersede legislation prohibiting persons from engaging in
conduct that endangers others, or to condone the diversion of cannabis for nonmedical purposes.
The State enacted SB 420 in 2004 (known as the "Medical Marijuana Program
Act", codified as Health and Safety Code Section 11362.7 et seq.) to expand and
clarify the scope of The Compassionate Use Act of 1996 by creating the Medical
Marijuana Identification Card program, creating reasonable regulations for
cultivating, processing, transporting and administering cannabis, as well as
limiting the amount of cannabis a qualified individual may possess.
Health & Safety Code §11362.7 defines a "primary caregiver" as an individual
who is designated by a qualified patient or by a person with an identification card,
and who has consistently assumed responsibility for the housing, health, or
safety of that patient or person and is further defined in the California Supreme
Court decision People v. Mentch (2008) 45 Cal.4th 274.
The State enacted the Medical Marijuana Regulation and Safety Act (MMRSA)
on September 11, 2015 (SB 643, AB 266, and AB 243), instituting a
comprehensive state-level licensure and regulatory scheme for cultivation,

Packet Pg. 18

4

J.

K.

L.

M.

N.

O.

P.

manufacturing, distribution, transportation, laboratory testing, and dispensing of
medical cannabis through numerous changes and additions to the Business &
Professions Code and the Health and Safety Code. MMRSA legalized and
regulated for-profit commercial activity related to medical cannabis in California.
MMRSA has been subsequently amended and renamed the Medical Cannabis
Regulation and Safety Act (MCRSA).
While, prior to May 10, 2016, Calaveras County had never adopted a local
ordinance allowing or regulating cannabis cultivation within the County (or other
cannabis activities aside from medical cannabis dispensaries), there had been
for many years several hundred unregulated cannabis cultivation sites within the
County.
While these cultivation sites were unlawful under principles of
permissive zoning and County Code 17.04.010, some growers have argued they
were legal because they were not expressly banned. The adoption of this
ordinance will serve to clarify that the County expressly intends to prohibit all
cannabis cultivation within the County except those cultivation activities expressly
protected under state and local law.
When MMRSA was originally enacted on January 1, 2016, it contained a
provision requiring local governments to either adopt a local regulatory scheme
for medical cannabis activities by March 1, 2016 or the State would become "the
sole licensing authority" for these activities.
Throughout the State of California, many cities and counties, including cities and
counties surrounding Calaveras County, quickly adopted local urgency
ordinances banning or severely restricting medical cannabis activities within their
boundaries.
On February 3, 2016, the Governor of California signed Assembly Bill 21,
removing the March 1st deadline for counties and cities to develop their own
regulatory schemes.
On February 16, 2016, the Board of Supervisors, at an open public meeting,
directed the County Counsel's Office to draft an ordinance allowing but regulating
medical cannabis cultivation and commercial uses involving medical cannabis
within the jurisdictional boundaries of Calaveras County. This ordinance required
the preparation of a programmatic environmental impact report before it could be
adopted and implemented, and this process had the potential to take more than a
year to complete.
Meanwhile, in the wake of the Board of Supervisor’s February 16, 2016 directive
to prepare an ordinance allowing medical cannabis cultivation, Calaveras County
experienced a marked influx of people who were escaping the new regulatory
bans of medical cannabis cultivation in neighboring jurisdictions, purchasing and
leasing real estate within the County, and seeking to use these properties to
cultivate medical cannabis in anticipation of the County’s new ordinance. There
had also been a steep rise in land speculation by existing local growers who
were buying inexpensive properties affected by the Butte Fire and seeking to
move or expand their cultivation sites beyond the ones they have already
created. There was a concern that these trends were contributing to an
unstudied, unregulated, and potentially significant impact on the environment.
Meanwhile, the County’s geographic and climatic conditions, which include
dense forested areas with adequate precipitation and mild winters, provide
conditions that are favorable to outdoor cannabis cultivation, allowing growers to
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achieve a high per-plant yield.
As a means of mitigating the impact of the influx of growers pending final
adoption of an Environmental Impact Report on the proposed permanent
regulatory scheme for cannabis cultivation and commerce, the Board of
Supervisors, on May 10, 2016, adopted an interim urgency ordinance authorizing
temporary fee-based registrations for existing cannabis cultivation sites and
requiring strict compliance with local and state laws designed to protect the
public and the environment until a permanent ordinance was adopted. The
applications were lengthy in order to capture the extensive compliance criteria,
and the processing of each application was, as a result, highly labor-intensive.
As a result of 1) most neighboring jurisdictions having continued to ban or
severely restrict commercial cannabis cultivation, 2) a sustained unusual
availability of inexpensive land for sale that was suitable for cannabis cultivation,
and 3) the approximately three-month gap between the day the regulatory
scheme was publicly announced and the May 10, 2016 cut-off date for having a
prepared cultivation site that could qualify for registration under it, the influx into
the county of new growers continued, and approximately three times the
expected number of registration applications were submitted to the Planning
Department.
Fewer than 300 were expected, but approximately 900 were
received.
Almost half of the registration applications thus far processed by the Planning
Department have resulted in a denial of the application after further investigation
revealed disqualifying circumstances concerning the site or the grower. Thus,
the imposition of strict regulations and a three-month timeframe to comply did not
adequately disincentivize unqualified cannabis cultivators from paying the
registration fee and gambling that their disqualifying conditions would remain
unnoticed. The unexpected influx of additional growers, which included an influx
of unqualified growers, has been correlated with an increase in cannabis-related
crime, including but not limited to robbery, assault, and murder.
This unexpected number of registration applications, some legitimate and some
not, overwhelmed the County’s ability to quickly process the applications to
determine if the sites met all of the qualification criteria of the urgency ordinance.
The application burden far outpaced the ability of the Planning Department, Code
Enforcement, and the Sheriff’s Department, even with additional proceeds from
registration fees, to hire, train, and retain an adequate number of new staff
members to review applications, conduct background checks and inspect
proposed sites while also continuing their other day-to-day duties.
The majority of registration applications for the 2016 cultivation season remain
unprocessed to date, and now a second cannabis harvest has commenced.
The knowledge that County staff is overwhelmed by the application burden will
likely incentivize those whose sites or whose criminal background do not qualify
for registration, but whose applications have not yet been processed, to continue
growing cannabis despite having substandard sites or disqualifying
circumstances that would negate the protections intended by the urgency
ordinance.
On November 8, 2016, the voters of California adopted Proposition 64, “The
Control, Regulate and Tax Adult Use of Marijuana Act” (AUMA), which requires
local jurisdictions to allow its residents to cultivate up to six cannabis plants
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indoors non-commercially for recreational use. AUMA retained the right of local
jurisdictions to impose reasonable regulations on recreational cultivation and
imposes a comprehensive statewide regulatory scheme on recreational cannabis
use and commerce.
On November 8, 2016 the voters of Calaveras County adopted a measure to tax
commercial cannabis businesses within the County but rejected a voter initiative
seeking to establish a permanent regulatory ordinance that allowed more uses in
more zones than the existing urgency ordinance.
In January 2017, another County voter initiative, Measure B, qualified for the May
2017 ballot seeking to ban commercial cannabis within the County. The newly
elected Board of Supervisors called a special election to allow the people to vote
on the initiative,
In February 2017, the Board of Supervisors directed staff to prepare a permanent
ordinance banning commercial cannabis cultivation and other commercial
cannabis uses within the County (other than medical cannabis dispensaries,
which remain regulated under a separate chapter of the County Code).
Meanwhile, the Board voted to extend the Urgency Ordinance as allowed by
state law to provide the time required to prepare and adopt a ban without existing
regulations lapsing.
On March 28, 2017, after a legal challenge was filed by a member of the public,
the Calaveras County Superior Court ordered Measure B stricken from the ballot
after finding some of its language to be impermissibly misleading.
On June 27, 2017, the Medical and Adult Use Cannabis Regulation and Safety
Act (MAUCRSA) was enacted to implement AUMA and reconcile it with existing
law, but the state agency responsible for developing regulations has not yet
completed regulations implementing all provisions of the law.
The rapid changes to cannabis-related state laws over the last two years and the
resulting uncertainty concerning federal enforcement policies, final state law
requirements, and the nature of state assistance to local governments seeking to
allow the newly legalized industry further justify the imposition of a ban on most
commercial cannabis businesses within the County.
Children (minor under the age of 18) are particularly vulnerable to the effects of
cannabis use and the presence of cannabis plants or products is an attractive
nuisance for children, creating an unreasonable hazard in areas frequented by
children (including schools, parks, and other similar locations). The cultivation of
cannabis, including non-commercial cannabis, at locations deemed “sensitive
uses” under Chapter 17.91 of the County Code creates unique risks that the
cannabis plants may be observed by juveniles, and therefore, be especially
vulnerable to theft or recreational consumption by juveniles. Further, the
potential for criminal activities associated with the cultivation or distribution of
cannabis in the proximity of such locations poses heightened risks that juveniles
will be involved or endangered.
The prohibition of commercial cannabis cultivation in the unincorporated area of
Calaveras County is necessary to protect the health, safety, and well-being of the
County, its residents and its environment.
Furthermore, comprehensive
regulation of the premises used for non-commercial cannabis cultivation is
necessary to protect the health, safety, and well-being of the County, its
residents and environment by reducing risks associated with criminal activity,
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degradation of the natural environment malodorous smells, and electrical fire
hazards.
As cannabis plants begin to flower, and for a period of approximately two months
or more during the growing season, they produce an extremely strong odor that
is offensive to many people and detectable well beyond property boundaries
upon which they are grown. The strong odor of cannabis may create an
attractive nuisance, alerting individuals to the location of plants, thereby creating
the risk of potential crimes such as burglary, robbery, armed robbery, assault,
attempted murder, and murder.
Comprehensive prohibition of commercial activities related to cannabis, including
but not limited to the manufacture of cannabis products, distribution of cannabis,
storage of cannabis, testing of cannabis, and commercial transport of cannabis,
is proper to address the risks and adverse impacts associated with such
activities, which include but are not limited to risks related to the concentration of
large amounts of cannabis on a single premises, fire hazards, and toxin release
hazards.
Outdoor cannabis cultivation, especially within the foothills, is negatively
impacting California’s surface and groundwater resources. The State Water
Resources Control Board, the North Coast Regional Water Quality Control
Board, the Central Valley Regional Water Quality Control Board and the
Department of Fish and Wildlife have seen a dramatic increase in the number of
cannabis gardens, and corresponding increases in impacts to water supply and
water quality, including the discharge of sediments, pesticides, fertilizers,
petroleum hydrocarbons, trash and human waste. The sources of these impacts
result from unpermitted and unregulated timber clearing, road development,
stream diversion for irrigation, land grading, erosion of disturbed surfaces and
stream banks, and temporary human occupancy without proper sanitary facilities.
The unregulated indoor cultivation of substantial amounts of cannabis poses
potential health and safety risks to those living in the residence, especially to
children, and includes the increased risks of fire from grow light systems,
exposure to fertilizers, pesticides, anti-fungus/mold agents, and exposure to
potential property crimes targeting the residence.
The Federal Drug Enforcement Administration reports that various types of
cannabis plants under certain planting conditions may yield an average of
between ½ pound to nearly 2 pounds of cannabis. The Northern California
Regional Intelligence Center estimates the “street value” of domestically
produced high-grade cannabis sold illegally in California at $200-$2500 per
pound, and an informal survey by the Sheriff’s Department of cannabis
dispensary prices in Northern California revealed retail prices ranging between
roughly $2000 per pound to roughly $6000 per pound.
Large-scale unregulated cannabis cultivation has attracted crime and associated
violence in this and other counties, and grows may involve armed guards and/or
booby traps that threaten severe bodily harm or death to anyone who attempts to
access the area of the grow. In 2011, there was an armed robbery and murder
associated with an illegal grow in Amador County, and a robbery attempt in this
County resulted in the shooting deaths of three men in late 2015.
Calaveras County has a compelling interest in protecting the public health,
safety, and welfare of its residents and businesses, in protecting the local
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environment and local resources, in preserving the peace and quiet of the
neighborhoods in which large-scale cannabis cultivation operations may exist,
and in providing access to cannabis for ill residents.
The immunities from certain prosecution provided to qualified patients, their
primary caregivers, and medical and recreational users under State law to
cultivate cannabis plants does not confer the right to create or maintain a public
nuisance. By adopting the regulations contained in this Chapter, the County is
hoping to minimize the risks of and complaints regarding fire, odor, crime and
pollution caused or threatened by the unregulated cultivation of cannabis in the
unincorporated area of Calaveras County.
Nothing in this Chapter shall be construed to allow the cultivation, distribution, or
consumption of cannabis that is otherwise illegal under State law.
In Browne v. County of Tehama, 213 Cal. App. 4th 704 (2013), the California
Court of Appeal stated that “Neither the Compassionate Use Act nor the Medical
Cannabis Program grants...anyone...an unfettered right to cultivate cannabis for
medical purposes. Accordingly, the regulation of cultivation of medical cannabis
does not conflict with either statute.” Similarly, in City of Riverside v. Inland
Empire Patients Health & Wellness Center, Inc., 56 Cal. 4th 729 (2013), the
California Supreme Court concurred that “Nothing in the CUA or the MMPA
expressly or impliedly limits the inherent authority of a local jurisdiction, by its
own ordinances, to regulate the use of its land...” Additionally, in Maral v. City of
Live Oak (2013), 221 Cal.App. 4th 975, 983 (review denied), the same Court of
Appeal held that “there is no right-and certainly no constitutional right-to cultivate
medical cannabis...” The Court in Live Oak affirmed the ability of a local
governmental entity to prohibit the cultivation of cannabis under its land use
authority.
California Business and Professions Code §26200 expressly states that the
division added to the Business and Professions Code pursuant to MAUCRSA
“shall not be interpreted to supersede or limit the authority of a local jurisdiction
to…completely prohibit the establishment or operation” of a commercial
businesses licensed under MAUCRSA or to “supersede or limit existing local
authority for law enforcement activity, enforcement of local zoning requirements
or local ordinances, or enforcement of local license, permit, or other authorization
requirements”.
California Business and Professions Code §26200 expressly states, “This
division, or any regulations promulgated there under, shall not be deemed to limit
the authority or remedies of a city, county, or city and county under any provision
of law, including, but not limited to, Section 7 of Article XI of the California
Constitution.”
While California Health and Safety Code §11362.777 declares cannabis
cultivation an “agricultural product” for purposes of the Department of Food and
Agriculture’s Medical Cannabis Cultivation Program and MCRSA, it also
expressly prohibits cannabis cultivation statewide in the absence of “a license,
permit, or other entitlement, specifically permitting cultivation pursuant to these
provisions, from the city, county, or city and county in which the cultivation will
occur”. State law regulates cannabis differently than it does other agricultural
products, and it allows counties to do the same.

SECTION 4: CEQA FINDINGS
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The Board of Supervisors of the County of Calaveras certifies that the Environmental
Impact Report prepared for this ordinance has been completed in compliance with
CEQA, that the Final Environmental Impact Report was presented to the Board of
Supervisors and the Board of Supervisors has reviewed and considered the information
contained in the Final EIR, and that the Final EIR reflects the County’s independent
judgment. Further, the Board of Supervisors hereby adopts the Findings of Fact, which
are attached hereto as Exhibit A and incorporated by reference.
SECTION 5: This ordinance, or a summary thereof including the vote of each Board
member, shall be published within fifteen days after the date hereof in a newspaper of
general circulation printed and published in the County of Calaveras, State of California,
and shall become effective thirty days after the date hereof.

______________________________
Chair
ATTEST
Rebecca Turner, Ex-Officio Clerk
of the Board of Supervisors, County of Calaveras
_______________________________
Deputy Clerk
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ATTACHMENT A
CALAVERAS COUNTY BAN ON COMMERCIAL CANNABIS OPERATIONS
FINDINGS OF FACT
INTRODUCTION

The Calaveras County Board of Supervisors (Board), in the exercise of its independent
judgment, makes and adopts the following findings regarding the Calaveras County Ban on
Commercial Cannabis Operations (the Ban Ordinance) in accordance with the California
Environmental Quality Act (Pub. Resources Code, § 21000 et seq.) (CEQA) and the CEQA
Guidelines (Cal. Code Regs., Tit. 14, § 15000 et seq.).
II.

STATUTORY REQUIREMENTS FOR FINDINGS

Public Resources Code section 21002 provides that “public agencies should not approve projects
as proposed if there are feasible alternatives or feasible mitigation measures available which
would substantially lessen the significant environmental effects of such projects[.]” The same
section provides that the procedures required by CEQA “are intended to assist public agencies in
systematically identifying both the significant effects of projects and the feasible alternatives or
feasible mitigation measures which will avoid or substantially lessen such significant effects.”
(Pub. Resources Code, § 21002.) Section 21002 goes on to provide that “in the event [that]
specific economic, social, or other conditions make infeasible such project alternatives or such
mitigation measures, individual projects may be approved in spite of one or more significant
effects thereof.”
The mandate and principles announced in Public Resources Code section 21002 are
implemented, in part, through the requirement that agencies must adopt findings before
approving projects for which EIRs are required. (See Pub. Resources Code, §21081, subd. (a);
CEQA Guidelines, §15091, subd. (a).) For each significant environmental effect identified in an
EIR for a project, the approving agency must issue a written finding reaching one or more of
three permissible conclusions:
(1) Changes or alterations have been required in, or incorporated into, the project which
avoid or substantially lessen the significant environmental effect as identified in the final
EIR.
(2) Such changes or alterations are within the responsibility and jurisdiction of another public
agency and not the agency making the finding. Such changes have been adopted by such
other agency or can and should be adopted by such other agency.
(3) Specific economic, legal, social, technological, or other considerations, including
provision of employment opportunities for highly trained workers, make infeasible the
mitigation measures or project alternatives identified in the final EIR.

1
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With respect to a project for which significant impacts are not avoided or substantially lessened,
a public agency, after adopting proper findings, may nevertheless approve the project if the
agency first adopts a Statement of Overriding Considerations setting forth the specific reasons
why the agency found that the project’s “benefits” rendered “acceptable” its “unavoidable
adverse environmental effects.” (CEQA Guidelines, §§ 15093, 15043, subd. (b); see also Pub.
Resources Code, §21081, subd. (b).)
Here, as explained below and in the Final EIR, the Ban Ordinance would not result in any
significant environmental effects. Since there are no significant environmental effects, the Board
is not required to consider any mitigation measures or alternatives, and CEQA does not require
the Board to make any specific findings. Nevertheless, the Board issues these findings to
document its independent judgment regarding the potential environmental effects analyzed in the
Final EIR and to document its reasoning for approving the Ban Ordnance.
III.

PROJECT BACKGROUND

Unregulated cannabis cultivation and related activities have been occurring in Calaveras County
for decades. Even prior to the state’s adoption of the Medical Marijuana Regulatory and Safety
Act (MMRSA) in September, 2015, the Board and County staff were working to develop an
ordinance to regulate the cultivation of medical cannabis, but, for a time, were unable to establish
clear policy guidance.
In early 2016, the Board directed County staff to prepare an ordinance that would regulate
medical cannabis in the County. A draft regulatory ordinance was prepared and reviewed by the
Board in February, 2016, and the County determined that an EIR would be necessary under
CEQA. The originally-proposed regulatory ordinance included measures that would establish
land use regulations for the cultivation, manufacture, testing, distribution, and storage of medical
marijuana within the County. A Notice of Preparation (NOP), the first step in preparing the EIR,
was published by staff on April 5, 2016.
On May 10, 2016, the Board adopted an urgency ordinance—the Urgency Ordinance Regulating
Medical Cannabis Cultivation and Commercial Uses Involving Medical Cannabis. The purpose
of the urgency ordinance was to quickly establish land use regulations concerning the cultivation,
manufacture, testing, distribution, transportation, and storage of medical marijuana in the
County. Adoption of the urgency ordinance was considered necessary to address conditions that
were creating public nuisances related to location, types, and size of marijuana cultivation sites
and commercial activities. Specifically, the urgency ordinance addressed the proximity of
marijuana plants and products near schools, degradation of the natural environment, malodorous
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(CEQA Guidelines, § 15091, subd. (a); Pub. Resources Code, § 21081, subd. (a).) Public
Resources Code section 21061.1 defines “feasible” to mean “capable of being accomplished in a
successful manner within a reasonable period of time, taking into account economic,
environmental, social, legal, and technological factors.” (See also Citizens of Goleta Valley v.
Bd. of Supervisors (1990) 52 Cal.3d 553, 565.)

4.a

smells, and indoor electrical fire hazards. Without further action by the Board, the urgency
ordinance would have expired by its terms in February 2018.

In the meantime, in observation that cannabis cultivation was continuing to proliferate in the
state, the County continued to consider its options for regulating cannabis. After new members
were elected to the Board in November, 2016, the Board directed staff to prepare an ordinance
that would ban cannabis cultivation and associated commercial activities in the County. A draft
of the Ban Ordinance was prepared and posted on the Planning Department’s website on April
27, 2017. The Ban Ordinance was also included in the Draft EIR and analyzed as an alternative
to the originally-proposed regulatory ordinance. Because the Ban Ordinance will preclude legal
cannabis-related development and its associated physical environmental impacts, it was
considered a reasonable alternative to reduce the potential physical environmental impacts
associated with implementation of the originally-proposed ordinance. The Draft EIR explained
that it was intended to serve as the environmental clearance document necessary for the Board’s
approval of either the originally-proposed regulatory ordinance or the Ban Ordinance.
The state legislature subsequently approved Senate Bill 94, known as the Medical and Adult Use
Cannabis Regulation and Safety Act (MAUCRSA) which implemented Prop. 64 and
significantly modified MCRSA with respect to both commercial cannabis regulation in general
and to the addition of recreational use. This was signed into law by the Governor on June 27,
2017, and the Ban Ordinance was modified to conform to the new requirements.
Numerous other jurisdictions in California have considered or are considering similar bans on
cannabis-related operations to the extent allowable under state law.
IV.

PROJECT OBJECTIVES AND DESCRIPTION
A. PROJECT OBJECTIVES

Recognizing the requirements of state and federal law related to the use and distribution of
cannabis, the primary objectives of the Ban Ordinance include the following:
1. Comprehensively regulate premises within the County used for marijuana cultivation or
commercial activities related to marijuana or to prohibit those uses within the constraints of
state law.
2.

Maintain the health, safety, and well-being of the County, its residents, and environment.

3. Minimize risks of and complaints regarding fire, odor, and pollution caused by unregulated
cultivation of marijuana within the County.
3
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In November 2016, California voters passed Proposition 64, the Adult Use of Marijuana Act
(AUMA), an initiative that legalized recreational use of cannabis and limited the extent to which
local jurisdictions could restrict cultivation for personal use. This complicated the County’s
regulatory scheme since the urgency ordinance only dealt with medical cannabis, not recreational
cannabis.

4.a

4. Protect the County’s surface and groundwater resources by reducing the discharge of
sediments, pesticides, fertilizers, petroleum hydrocarbons, trash, and human waste.

Calaveras County is located in California’s central Sierra Nevada region, ranging from lowelevation oak-covered foothills to high-elevation pine forests. The Mokelumne, Stanislaus and
Calaveras rivers flow through the County collecting water from rain and melting snow to fill the
County’s numerous lakes and reservoirs. The majority of land within the County falls within the
regulatory jurisdiction of the County, with the exception of the City of Angels Camp, the only
incorporated city within the county boundaries, and federal and state lands (approximate 13
percent of the land area of the County). Approximately 39,000 acres within the County are
owned by the Bureau of Land Management with an additional 6,000 acres, associated with the
Calaveras Big Trees State Park, owned by the State of California. The Ban Ordinance will apply
countywide.
C. PROJECT DESCRIPTION
The Ban Ordinance is an amendment to Chapter 17.95 of the Calaveras County Code that, once
in effect, will ban the cultivation of, and other commercial activities related to, cannabis within
the County to the extent allowable under state law. The Ordinance contains six sections: a
purpose and intent statement, definitions, provisions describing the relationship to other laws, a
declaration that cultivation and all commercial activities relating to cannabis (except dispensaries
and the minimum non-commercial cultivation protected under state law) are a nuisance and
therefore prohibited, provisions for remediation of cultivation sites, and enforcement provisions.
With the adoption of the Ban Ordinance, the County will implement a ban on commercial
cannabis operations and cannabis cultivation, in general, except for up to six indoor cannabis
plants (regardless of whether they are cultivated for medical or recreational use or both). Per
Proposition 64, as approved on November 8, 2016 by California voters (California Health and
Safety Code section 11362.2, subdivision (b)(2)), the County may not completely prohibit
residents from growing marijuana indoors and must allow residents the ability to cultivate up to
six indoor plants (although reasonable regulations can be imposed).
Under the Ban Ordinance, no new commercial cannabis cultivation, processing, or distribution
facilities will be allowed within the County. The Ban Ordinance will also require the cessation of
commercial cannabis operations currently allowed under the County’s urgency ordinance and
will require the restoration of existing sites. Steps must be taken to prevent erosion and run-off,
properly dispose of or store agricultural chemicals, fuels, and other substances that could be
considered hazardous, and remove any temporary or unauthorized structures. The responsibility,
including all expenditures, for restoration, will be borne by the individual property owners.
V.

ENVIRONMENTAL REVIEW PROCESS

4
Packet Pg. 28

Attachment: Attachment A - Findings of Facts (3314 : Ch 17.95 Cannabis Ordinance)

B. PROJECT LOCATION

In accordance with Public Resources Code section 21092 and CEQA Guidelines section 15082,
the County issued a notice of preparation (NOP) on April 7, 2016, to inform agencies and the
general public that an EIR was being prepared and to invite comments on the scope and content
of the document. The NOP was submitted to the State Clearinghouse; posted on the County’s
website (http://planning.calaverasgov.us); posted with the Calaveras County Clerk; and made
available at the Calaveras County Planning Department as well as the San Andreas Central
Library. In addition, the NOP was distributed directly to public agencies (including potential
responsible and trustee agencies), interested parties, and individuals who had previously
requested such notices. Finally, a press release was issued by the County on April 5, 2016. The
NOP was circulated through May 6, 2016, for a 30-day review period.
In accordance with Public Recourses Code section 21083.9 and CEQA Guidelines section
15082(c), a noticed scoping meeting for the EIR occurred on July 20, 2016, at the Calaveras
County Board of Supervisors Chambers in San Andreas, California.
On May 1, 2017, a Draft EIR was released for a 45-day public review and comment period that
ended on June 14, 2017.
The Draft EIR identified the Medical Cannabis Cultivation and Commerce Ordinance
(regulatory ordinance) as the “proposed project.” At the direction of the Board, the Ban
Ordinance was included in the Draft EIR and analyzed as an alternative to the proposed project.
The Draft EIR explained that the Board directed County Counsel and the County Planning
Department to prepare an ordinance banning the cultivation and other commercial activities
related to cannabis to the extent allowable under state law and that the Draft EIR could serve as
the appropriate CEQA document for adoption of the Ban Ordinance. The Draft EIR analyzed the
potential environmental impacts of both the initially proposed regulatory ordinance and the Ban
Ordnance, as well as two other alternatives. The level of impact varied by alternative, with only
the Ban Ordnance having no impacts or less than significant impacts. Accordingly, the Ban
Ordinance was identified as the “environmentally superior alternative.”
The DEIR was submitted to the State Clearinghouse; posted on the County’s website
(http://planning.calaverasgov.us); posted with the Calaveras County Clerk; and made available at
the Calaveras County Planning Department as well as the San Andreas Central Library. A notice
of availability was distributed by the County to the Calaveras Enterprise and a project-specific
mailing list.
The County held a public hearing on May 22, 2017, to receive input from agencies and the
public on the Draft EIR. The hearing was held at the Calaveras County Board of Supervisors
Chambers in San Andreas, California.
The County issued a Final EIR on September 5, 2017. The Final EIR includes the written and
verbal comments that the County received from agencies, organizations, and individuals on the
content of the Draft EIR, and responses to those comments. The Final EIR also includes minor
revisions and clarifications, including an additional alternative and mitigation measure that were
proposed during the comment period.

5
Packet Pg. 29

Attachment: Attachment A - Findings of Facts (3314 : Ch 17.95 Cannabis Ordinance)

4.a

4.a

The Calaveras County Planning Commission held a public hearing on September 28, 2017, to
consider a recommendation to the Board of Supervisors. The Planning Commission voted to
recommend that the Board consider both the Ban Ordinance and a strict regulatory ordinance that
would impose greater restrictions on cannabis cultivation than allowed under the originallyproposed regulatory ordinance.
RECIRCULATION

Under CEQA Guidelines section 15088.5, recirculation of an EIR is required when “significant
new information” is added to the EIR after public notice is given of the availability of the Draft
EIR for public review but prior to certification of the Final EIR. The term “information” can
include changes in the project or environmental setting, as well as additional data or other
information. New information added to an EIR is not “significant,” however, unless the EIR is
changed in a way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project or a feasible way to mitigate or avoid such
an effect (including a feasible project alternative) that the project’s proponents have declined to
implement. “Significant new information” requiring recirculation includes, for example, a
disclosure showing that:
(1) A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented.
(2) A substantial increase in the severity of an environmental impact would result unless
mitigation measures are adopted that reduce the impact to a level of insignificance.
(3) A feasible project alternative or mitigation measure considerably different from others
previously analyzed would clearly lessen the significant environmental impacts of the
project, but the project’s proponents decline to adopt it.
(4) The DEIR was so fundamentally and basically inadequate and conclusory in nature that
meaningful public review and comment were precluded.
(CEQA Guidelines, § 15088.5, subd. (a).)
Recirculation is not required where the new information added to the EIR merely clarifies or
amplifies or makes insignificant modifications in an adequate EIR. The above standard is “not
intend[ed] to promote endless rounds of revision and recirculation of EIRs.” (Laurel Heights
Improvement Assn. v. Regents of the Univ. of Cal. (1993) 6 Cal.4th 1112, 1132.) “Recirculation
was intended to be an exception, rather than the general rule.” (Ibid.)
The Final EIR includes minor changes and revisions to the Draft EIR, including the addition of a
new alternative—Alternative 4—that was suggested during the public comment period. That
alternative, however, is not considerably different from the others previously analyzed and would
not clearly lessen the significant environmental impacts of either the originally-proposed
regulatory ordinance or the Ban Ordinance. Alternative 4 is similar to Alternative 3, with minor
differences mainly related to setbacks and restricting such activities to larger parcels. Alternative
6
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The Board finds that none of the changes and revisions in the Final EIR substantially affects the
analysis or conclusions presented in the Draft EIR. Therefore, recirculation of the Draft EIR for
additional public comments is not required. (CEQA Guidelines, § 15088.5, subd. (a).)
VII.

RECORD OF PROCEEDINGS

In accordance with Public Resources Code section 21167.6(e), the record of proceedings for the
Board’s approval of the Ban Ordinance includes the following documents at a minimum:
•

The NOPs (Notices of Preparation) and all other public notices issued by the County in
conjunction with the Draft EIR, as well as all comments submitted by agencies or
members of the pubic during the comment period on the NOPs;

•

The Draft EIR and all appendices;

•

All comments submitted by agencies or members of the pubic during the comment period
on the Draft EIR;

•

All comments and correspondence submitted to the County with respect to the ordinance,
in addition to timely comments on the Draft EIR, including comments submitted
subsequent to the release of the Final EIR;

•

The Final EIR, including comments received on the Draft EIR, responses to those
comments, and appendices;

•

Documents cited or referenced in the Draft EIR and Final EIR;

•

All findings adopted by the Board in connection with the Ban Ordinance and all
documents cited or referred to therein;

•

All reports, studies, memoranda, maps, staff reports, or other planning documents relating
to the ordinance prepared by the County, consultants to the County, or responsible or
trustee agencies with respect to the County’s compliance with the requirements of CEQA
and with respect to the County’s action on the ordinance;

•

Matters of common knowledge to the County, including, but not limited to federal, state,
and local laws and regulations;
7
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4 would result in similar environmental impacts as Alternative 3, which was analyzed in the
DEIR. Moreover, Alternative 4 would result in greater impacts than the Ban Ordnance approved
by the Board, which was also analyzed in the Draft EIR. Accordingly, including Alternative 4 in
the Final EIR did not require recirculation. (CEQA Guidelines, § 15088.5, subd. (a)(3); see also
South County Citizens for Smart Growth v. County of Nevada (2013) 221 Cal.App.4th 316, 330–
331.)

•

Any documents expressly cited in these findings, in addition to those cited above; and

•

Any other materials required for the record of proceedings by Public Resources Code
section 21167.6(e).

Pursuant to Guidelines section 15091(e), the documents constituting the record of proceedings
are available for review during normal business hours at the Calaveras County Planning
Department, 891 Mountain Ranch Road, San Andreas. The custodian of these documents is
Peter Maurer.
VIII. FINDINGS FOR IMPACTS DETERMINED TO BE LESS THAN SIGNIFICANT
OR NO IMPACT WITHOUT IMPLEMENTATION OF MITIGATION
MEASURES
The Board has reviewed and considered the information in the Draft EIR and the Final EIR,
addressing potential environmental effects, as well as the proposed mitigation measures, and
alternatives.
As explained in the Draft EIR and Final EIR, the analysis of the Ban Ordinance assumes full
compliance with the terms of the Ordinance. As explained in the Final EIR, it is generally
appropriate under CEQA to presume that a project will be implemented as proposed, that
applicable regulations will be followed, and that applicants will operate their project legally.
During the public comment period, however, some commenters claimed that the EIR should
have assumed instead that people would not comply with the ordinance and that the EIR should
have analyzed and quantified the environmental impacts that could potentially occur as a result
of non-compliant, illegal cannabis operations that might occur in spite of the ban. That type of
speculation, however, is not required under CEQA, and in fact, would be impossible. As
acknowledged in the EIR, illegal cannabis activities are already occurring under existing
“baseline” conditions and even if such activities were to continue after the Ban Ordinance is
implemented, those activities would not result in additional environmental impacts over baseline
conditions. Moreover, the degree to which illegal activities might increase under the Ban
Ordinance is entirely speculative since such activities would be expressly prohibited under the
ordinance and any person who violates the ordinance is subject to penalties.
Nevertheless, the EIR’s discussion of the Ban Ordinance acknowledges that illegal activities may
persist to some degree in spite of the ban and generally discusses potential impacts related to that
type of activity. It would have been too speculative, however, to assign significance
determinations for those types of impacts (e.g., impacts that may result from illegal activities and
non-compliance with the Ban Ordinance). Accordingly, the Board finds that the analysis of the
Ban Ordinance in the EIR is reasonable and includes sufficient information to allow the Board to
make a fully informed decision. Further, the Board finds that there are no feasible mitigation
measures available that would reduce the potential environmental impacts caused by illegal
cannabis activities if such activities were to occur in spite of the ban.
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The Board, relying on the facts and analysis in the Draft EIR and Final EIR, which were
presented to the Board and reviewed and considered prior to any approvals, concurs with the
conclusions of the Draft EIR and Final EIR regarding the potential environmental effects of the
Ban Ordinance.

The Board also concurs with the conclusions in the Final EIR that all of the following impacts
will be less than significant or no impact:
Aesthetics
Impact 3.1-1: Have a substantial adverse effect on a scenic vista or substantially damage
scenic resources.
Impact 3.1-2: Substantially degrade the existing visual character or quality of the project
area.
Impact 3.1-3: Create a new source of substantial light or glare that would adversely affect
views.
Air Quality
Impact 3.2-1: Short-term construction-generated emissions of ROG, NOX, PM10, and
PM2.5.
Impact 3.2-2: Long-term operational emissions of ROG, NOX, PM10, and PM2.5.
Impact 3.2-3: Generation of greenhouse gas emissions.
Impact 3.2-4: Exposure of people to objectionable odors.
Biological Resources
Impact 3.3-1: Impacts to special-status species.
Impact 3.3-2: Modification and/or loss of streamside habitat and fill or other disturbance of
waters of the United States and/or state.
Impact 3.3-3: Degradation or removal of sensitive natural communities.
Impact 3.3-4: Conflicts with any local policies protecting biological resources.
Impact 3.3-5: Disturbance or loss of wildlife migratory corridors.
Archaeological, Historical, and Tribal Cultural Resources
Impact 3.4-1: Change in the significance of an historical resource.

9
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The Board concurs with the conclusions in the Final EIR that the Ban Ordinance has no potential
for significant environmental effects on the following resource categories: Agriculture and
Forestry Resources; Geology and Soils; Hazards and Hazardous Materials; Mineral Resources;
Public Services; Recreation; and Utilities and Service Systems.
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Impact 3.4-2: Disturb unique archaeological resources.
Impact 3.4-3: Accidental discovery of human remains.
Impact 3.4-4: Disturb a unique paleontological resource.
Impact 3.4-5: Change in the significance of a tribal cultural resource.

Impact 3.5-1: Construction water quality impacts.
Impact 3.5-2: Operational water quality impacts.
Impact 3.5-3: Groundwater supply impacts.
Impact 3.5-4: Surface drainage impacts on onsite and offsite flooding.
Impact 3.5-5: Surface drainage impacts on riparian environments.
Land Use and Planning
Impact 3.6-1: Potential for physical division of an established community.
Impact 3.6-2: Conflict with relevant plans, policies, and zoning adopted for the purpose of
avoiding or mitigating an environmental effect.
Noise
Impact 3.7-1: Short-term, construction-related noise.
Impact 3.7-2: Long-term non-transportation operational noise.
Impact 3.7-3: Long-term traffic noise levels.
Population and Housing
Impact 3.8-1: Increased employment opportunities and housing demand from operation.
Transportation and Circulation
Impact 3.9-1: Construction-related increase in traffic.
Impact 3.9-2: Long-term increase in traffic.
Impact 3.9-3: Potential for increased emergency response times or inadequate emergency
access.
IX.

PROJECT ALTERNATIVES

CEQA Guidelines section 15126.6 states that an EIR “shall describe a range of reasonable
alternatives to the project, or to the location of the project, which would feasibly attain most of
the basic objectives of the project but would avoid or substantially lessen any of the significant

10
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Hydrology and Water Quality
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effects of the project, and evaluate the comparative merits of the alternatives. An EIR need not
consider every conceivable alternative to a project.”

Alternative 1 - No Project, which assumes no change in the County Code and continuation of
the existing zoning ordinance. This alternative also assumes that the urgency ordinance would
not be extended into the future;
Alternative 3 – Reduced Zoning Designations Available for Commercial Cannabis
Operations, which assumes a reduction in the zoning designations that would allow commercial
cannabis operations. Under this alternative, Rural Residential (RR) would be removed from
consideration as an acceptable zone within which commercial cannabis operations could occur.
Alternative 4 - Minimum Parcel Sizes and Further Reduced Zoning Designations Available
for Commercial Cannabis Operations, which included a further restriction on the zoning
designations available for commercial cannabis cultivation and related activities and would also
establish minimum parcel sizes for many of the allowable zones.
The Board finds that the alternatives analyzed in the EIR represent a “reasonable range” of
alternatives and that the EIR included sufficient analysis to allow for informed decision making.
(See San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th
713, 735 [“discussion of alternatives must be ‘meaningful’ and must ‘contain analysis sufficient
to allow informed decision making’”].) It bears mentioning, moreover, that the fact that the Ban
Ordinance was analyzed as an alternative in the EIR rather than the “proposed project” is not an
infirmity under CEQA. CEQA does not constrain agencies to only adopt a project as originally
proposed in a Draft EIR, but instead provides agencies with flexibility to adopt any alternative,
or even just a portion of an alternative, to satisfy their environmental concerns. (Sierra Club v.
City of Orange (2008) 163 Cal.App.4th 523, 533; Dusek v. Redevelopment Agency (1985) 173
Cal.App.3d 1029, 1041; CEQA Guidelines, §§ 15002, subd. (a), (h), 15021, subd. (a); see
Sequoyah Hills Homeowners Assn. v. City of Oakland (1993) 23 Cal.App.4th 704, 713
[upholding agencies approval of an alternative rather than the proposed project].) In fact, CEQA
specifically directs agencies to choose an alternative that lessens the significant environmental
impacts of a project, whenever feasible. (Pub. Resources Code, §§ 21002, 21081; CEQA
Guidelines, § 15002, subd. (h).)
Because the Board has determined that the potential impacts of the Ban Ordinance are less than
significant, the Board is not required to consider the feasibility of any project alternatives. (Pub.
Resources Code, § 21002; Laurel Hills Homeowners Association v. City Council (1978) 83
Cal.App.3d 515, 521 (Laurel Hills); see also Kings County Farm Bureau v. City of Hanford
(1990) 221 Cal.App.3d 692, 730-731; and Laurel Heights Improvement Assn. v. Regents of the
University of California (1988) 47 Cal.3d 376, 400-403.)
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The Final EIR analyzed the originally-proposed regulatory ordinance plus four alternatives. In
addition to the Ban Ordinance (which was identified as Alternative 2), the Final EIR analyzed
the following three alternatives:

The Board notes, however, that the environmental superiority of the Ban Ordinance is alone a
sufficient reason to adopt the Ban Ordinance rather than the other alternatives analyzed in the
EIR. As explained previously, the purpose of an EIR is to identify ways to avoid or mitigate the
significant environmental impacts of a proposed project. Here, the Final EIR analyzed the
originally-proposed regulatory ordinance, the Ban Ordinance, as well as three other alternatives.
The originally-proposed regulatory ordinance would result in numerous environmental impacts
and, while most of those impacts could be reduced to a less-than-significant level with
mitigation, the regulatory ordinance would result in traffic and odor impacts that would remain
significant and unavoidable even with the mitigation measures identified in the EIR. While the
other alternatives would reduce those impacts to some degree, the Ban Ordinance is the only
alternative that would not result in any significant impacts and would not require mitigation.

12
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•

•

•

•

•

STRICTER ZONING AND LOCATIONAL/SIZE REQUIREMENTS
o U, RA, and RR zones would be removed from the UO zoning table as acceptable zones in
which outdoor or mixed light cultivation could occur. GF, A1, and AP would be retained.
o 200 foot setbacks for outdoor/mixed light grows in GF, A1, and AP
o 5-acre minimum parcel size for outdoor/mixed light grows in GF, A1, and AP unless
located next to residentially zoned parcel—in which case 20-acre minimum parcel size
o M1, M2, and M4 would be retained for indoor cultivation.
o Existing minimum setbacks for M1, M2, & M4 for indoor cultivation unless located next
to residentially zoned parcel—in which case 200 foot setbacks
o Regardless of zoning, parcels n Community Center and Community Plan Areas would be
limited to indoor cultivation only with utility-provided water.
o 22,000 sq. foot maximum for cultivation site
o Co-location (multiple registered cultivation sites on a single parcel) is prohibited.
ONLY GROWERS WHO SUCCESSFULLY REGISTER UNDER UO MAY APPLY FOR A PERMIT TO
GROW UNDER PERMANENT ORDINANCE
o No new applications will be accepted, but those who receive a registration using UO
criteria will be allowed to grow with a ministerial permit on a conforming parcel.
o Those who receive registration using UO criteria whose registered parcel does not
conform to new ordinance must shut down within 90 days and remediate site per terms
of new ordinance, but they also have a two-year window in which they can pay a
placeholder fee and relocate (or rezone their parcel) to a conforming zone designation
o Relocated growers cannot activate their permits until they have fully remediated old site
in accordance with remediation provisions and deadline
SUNSETS IN FIVE YEARS—REVERTING TO BAN UNLESS FUTURE BOS VOTES TO ELIMINATE THE
SUNSET
o Unless the BOS decides otherwise, the ordinance allowing cultivation will sunset in 5
years, after which time, the ban ordinance (as amended by PC) will come into effect
MORE INTENSIVE BACKGROUND CHECK REQUIREMENT
o Use the background-check language provided by Sheriff, allowing for a more intensive
interstate background check that requires advance permission of local governing body.
STRICTER OPERATIONAL REQUIREMENTS
o Once state-certified organic cultivation becomes available under B&P 26062, and
allowing for a reasonable time to obtain this certification, certified organic cultivation
shall be required for all cannabis sites in the county.
o County-approved charcoal filtration for odor control required for indoor cultivation
o Opaque covers shall be required on hoop houses to ensure no light leakage into night
sky
o 6-foot fences (this provision is liberalized from the 8-foot requirement originally written
into draft permanent ordinance)
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Bullet Point List of Planning Commission Proposed Policies for an Alternative to the Ban Ordinance

4.b

Cannabis cultivators shall be required to utilize the most recent version of the Legal Pest
Management Practices for Cannabis Growers In California, published by the CA Dept of
Pesticide Regulation.
o The generator restrictions from the UO shall carry over into permanent regulatory
ordinance
o Must have approved water source—public or well. Allow two years for non-conforming
sites to continue using water trucks while they are in the process of getting well
approved.
o For those on wells, if water levels decline 10% or more over a period of two consecutive
years, growers must demonstrate a reduction in water use by 50% until levels rise to
within 10% of the pre-decline level
PERMIT FEE BASED ON RESULTS OF STUDY-IN-PROGRESS
o Permit fee to be charged based on results of fee study-in-progress.
CLARIFICATION OF REMEDIATION REQUIREMENTS
o Draft language clarifying that no-longer-legal or never-legal cannabis cultivation sites do
not have to be literally “abandoned” to require remediation. Remediation will be
required on these sites regardless of whether grower has physically abandoned the site.
o Remediation on all sites to be completed within 24 months. (This would be the same
regardless of whether ban or alternative.)
STANDARDS FOR NON-COMMERCIAL CULTIVATION
o Retain recreational or medical grows of up to six plants per private residence (6 indoor
recreational plants per private residence must be allowed under state law)
o Add allowance for primary caregiver cultivation in private residence for up to two
patients, six plants each
o PC defers to BOS for whether non-commercial grows should remain indoor only or
should also be allowed outdoors.
o Retain the other restrictions re non-commercial grows listed in ban ordinance

•
•

•
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4.c

COUNTY OF CALAVERAS, STATE OF CALIFORNIA
PLANNING COMMISSION
RESOLUTION NO. 2017-070
A RESOLUTION RECOMMENDING THE BOARD OF SUPERVISORS ADOPT 1) AN
ORDINANCE RESCINDING CHAPTER 17.95 AND REPLACING WITH A NEW CHAPTER
17.95, CANNABIS CULTIVATION AND COMMERCE, AND 2) AN ENVIRONMENTAL
IMPACT REPORT

WHEREAS, on May 10 2016, the Calaveras County Board of Supervisors
adopted, pursuant to the findings in Section 17.95.120 of Ordinance No. 20160510o3069,
an interim urgency ordinance authorizing temporary registrations for existing cannabis
cultivation sites in the County; and
WHEREAS, in February 2017, the Calaveras County Board of Supervisors
directed staff to prepare a permanent ordinance banning commercial cannabis cultivation
and other commercial cannabis uses within the County and subsequently directed staff to
prepare a programmatic environmental impact report (EIR) to ensure compliance with the
California Environmental Quality Act (CEQA); and
WHEREAS, staff prepared the draft permanent ordinance as directed by the
Board of Supervisors, including the Findings in Section 2 of the draft ordinance; and
WHEREAS, the County contracted with an environmental consultant and
environmental law firm to, respectively, prepare and circulate the EIR and to draft findings
in support of the EIR; and
WHEREAS, on November 8, 2016, the voters of California adopted
Proposition 64, “The Control, Regulate and Tax Adult Use of Marijuana Act” (AUMA),
which both amended MMRSA’s regulations for medical cannabis cultivation and commerce
and introduced a new statewide legalization and regulatory scheme for recreational
cannabis use, cultivation and commerce; and
WHEREAS, on June 27, 2017, the Medical and Adult Use Cannabis
Regulation and Safety Act (MAUCRSA) was enacted to implement AUMA and reconcile it
with existing law; and
WHEREAS, in September 2017, staff updated the draft permanent ordinance
banning commercial cannabis cultivation to render it consistent with MAUCRSA; and
WHEREAS, the Planning Commission considered all of the information
presented to it, including its Staff Report and public testimony presented in writing and at
the meeting,
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WHEREAS, on September 11, 2016, the State of California enacted the
Medical Marijuana Regulation and Safety Act (MMRSA), instituting a comprehensive-statelevel licensure and regulatory scheme for cannabis cultivation and commerce; and

4.c

BE IT THEREFORE RESOLVED that the Planning Commission
recommends that the Board of Supervisors 1) certify the EIR for the Medical Cannabis
Cultivation and Commerce Ordinance Project; and 2) approve Project 2014-064, an
amendment to Title 17, Zoning Ordinance, rescinding in full existing Chapter 17.95 and
replacing it with a new Chapter 17.95, “Medical Cannabis Cultivation and Commerce”,
based on the following findings:

Evidence: As an advisory body to the Board of Supervisors, the Planning Commission
is not required to make the final findings for certification of the EIR, and it would not be
efficient to draft them at this stage. The Board of Supervisors will make the final
determination of what is contained in the ordinance after considering the Planning
Commission’s recommendation. The EIR findings will be based on decisions by the
Board whether to adopt or modify the Commission’s recommendation, to accept, reject
or modify mitigation measures, and/or to consider alternatives contained in the EIR.
2. The two versions of the proposed zoning ordinance are consistent with the County’s
General Plan.
Evidence: There are no policies or implementation measures in the 1996 Calaveras
County General Plan that specifically address cannabis cultivation or commerce
issues. However, there are many goals, policies and measures intended to protect the
environment, enhance residential areas and manage land for the good of the general
public, and ensure there is adequate infrastructure to support existing communities
and future development. By banning or regulating commercial cannabis cultivation
and commercial uses pursuant to either version, the proposed ordinance will protect
water, biological and cultural resources from disturbance by new cultivation sites,
preserve residential neighborhoods from intrusion by commercial cannabis cultivation,
and reduce impacts on water and road infrastructure.
3. Based on the findings prepared in Section 3 of both versions of the proposed
ordinance, neither of the proposed ordinances would be detrimental to the public
interest, health, safety, convenience, or general welfare of the County and are
consistent with state law.
Evidence: Regardless of which version is chosen, the proposed changes to Chapter
17.95 strengthen regulatory standards for cannabis land uses by banning or more
strictly regulating all commercial uses (other than medical cannabis dispensaries
regulated under Chapter 17.91) and by providing for siting, operational, and security
requirements for non-commercial cannabis cultivation as permitted under MAUCRSA.
These siting, operational, and security requirements are intended to protect the public
health, safety, and welfare.
4. The proposed amendments of both versions are internally consistent with other
applicable provisions of Title 17.

Resolution 2017-070 Medical Cannabis Cultivation and Commerce Ordinance
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Packet Pg. 40

Attachment: PC Resolution 2017-070 (3314 : Ch 17.95 Cannabis Ordinance)

1. The Environmental Impact Report (EIR) satisfies all requirements of CEQA.

4.c

Evidence: The ordinance amendments have been or will be, prepared by County
Planning Department staff and County Counsel to ensure that internal consistency of
the Zoning Ordinance and the provisions of state law are maintained.
PASSED AND ADOPTED by the Planning Commission of the County of
Calaveras, at a regular meeting of the Planning Commission held on ___ on a motion by
Commissioner ___ and seconded by Commissioner ___.
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AYES:
NOES:
ABSTAIN:
ABSENT:
Chair, Planning Commission
ATTEST:

Peter N. Maurer, Planning Director

Resolution 2017-070 Medical Cannabis Cultivation and Commerce Ordinance
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CALAVERAS COUNTY PLANNING DEPARTMENT
891 Mountain Ranch Road,
San Andreas, California 95249
(209) 754-6394

Hearing Date
Project Number/Name
Supervisorial District Number
Assessor’s Parcel Number(s)
Planner
Date:

September 28, 2017
2014-064 Title 17 Amendment – Cannabis
Cultivation and Commerce, Chapter 17.95
County-wide
n/a
Peter Maurer, Planning Director

September 18, 2017

PROJECT DESCRIPTION:
Certification of an Environmental Impact Report
(SCH#2016042019) and adoption of an ordinance to delete in full Chapter 17.95, Medical
Cannabis Cultivation and Commerce, and to replace it with a new Chapter 17.95, banning
recreational and medical cannabis cultivation and commercial activities, except as allowed
under state law.
APPLICANT:

Calaveras County Planning Department

ANALYSIS:
Background: Cannabis cultivation has been occurring in Calaveras County for several
decades. Estimates of the number of growers were about 1000 prior to the Butte Fire and
the adoption of the Medical Marijuana Regulatory and Safety Act (MMRSA) in September,
2015. Prior to that, for several years leading up to that time, the Board of Supervisors and
staff were working to prepare an ordinance to regulate cultivation of medical cannabis, but
were unable to develop clear policy guidance. With the enactment of MMRSA and its initial
deadline of March 1, 2016 for local jurisdictions to adopt regulations lest the State rules and
regulations be imposed, several study sessions and hearings were held to come up with
clear policy direction. In December 2015, the Board determined that it would regulate
cultivation and provided the needed policy direction to staff to draft the ordinance. A draft
was prepared and reviewed by the Board in February, 2016.
Subsequently, amendments were made to the state law, now called the Medical Cannabis
Regulatory and Safety Act (MCRSA), and the deadline for local governments to adopt local
regulatory ordinances was removed. Due to the lack of the deadline, the initial urgency
under which the County had intended to adopt the ordinance no longer existed, and
adoption of the ordinance became subject to the California Environmental Quality Act
(CEQA). The County determined that an Environmental Impact Report (EIR) would be
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Planning Commission Staff Report
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After the date that the Board provided direction to staff to prepare a regulatory ordinance,
the County witnessed a significant increase in cannabis cultivators. The reasons for this
were the availability of initially inexpensive land following the Butte Fire and the perception
within the cannabis industry that the County was welcoming cannabis cultivation and would
be an early adopter of the new MCRSA regulatory scheme legalizing commercial cultivation
activity. Many new cultivation sites developed, despite the fact that the regulatory
ordinance had not yet been adopted and cultivation and other commercial activities were
not permitted. The activities were not permitted because, under the County’s “permissive”
zoning ordinance, a use must be explicitly listed in the Zoning Code as permitted; otherwise
it is prohibited. Also, many people purchased land in anticipation of the regulatory
ordinance’s adoption because, while the Board announced its intentions to regulate
cannabis in February 2016, it also announced that preparation of the site for cannabis
cultivation prior to final adoption (even without having plants in the ground) could qualify a
site for legal cultivation under the regulatory ordinance. This opened a three-month window
that attracted new would-be growers.
Because of the above, estimates of 500 to 1000 new growers moved into the county, and
with them came grading for new farms, traffic from the commercial cultivation activity, and
concerns about crime and environmental degradation. The Board then, on May 10, 2016,
adopted an urgency ordinance, the existing Chapter 17.95, regulating cultivation and
attempting to establish a freeze on new cultivation and on expansion of existing cultivation
until a permanent ordinance was adopted. The Board did provide for growers who had
already prepared the site for cultivation to establish a new garden, provided that no
additional grading was to occur after May 10. Basic requirements of the ordinance are that
the parcel size must be a minimum of two acres, and the cultivation area must be at least
75 feet from the property line, not within 1000 feet from a sensitive use, and on property
zoned U, RR, RA, A1 and GF for outdoor and mixed light. Indoor cultivation could also
occur on industrially zoned land, with similar restrictions except for the setback and buffer.
Standards were set for fencing, security, lighting, background checks and other
requirements.
The deadline for submittal of a “registration” was June 30, 2016. Staff, working with a
subcommittee of the Board and stakeholders, had estimated that only 200-300 applications
would be submitted. Based on this number, and estimates from Planning, the Sheriff, and
Code Enforcement of the costs associated with that number of applications, a $5000 fee
was established. However, over 700 commercial cultivation registration applications were
submitted, along with more than 200 personal and caregiver applications. This completely
overwhelmed the staff resources in every department. What was believed to be a fairly
routine review of applications became an avalanche of paperwork, tracking and
inspections, with most departments unable to staff up and train sufficiently to get a grasp on
the new workload in a timely manner. Additionally, another 500 or more growers decided
not to apply, and continued or began to grow illegally. This put additional strain on
2014-064 Zoning Amendment – Chapter 17.95 Cannabis
Staff Report

September 28, 2017
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necessary. A Notice of Preparation (NOP), the first step in preparing the EIR was
published by staff on April 5, 2016 and a consultant hired to prepare the EIR on June 14,
2016.

4.d

In November, 2016, four new Board members were elected and at the same time the
voters of the state passed Proposition 64, the Adult Use of Marijuana Act (AUMA), an
initiative that legalized recreational use of cannabis and limited the extent to which local
jurisdictions could restrict cultivation for personal use. The latter complicated the County’s
regulatory scheme since the urgency ordinance only dealt with medical cannabis, not
recreational cannabis. Then in January, shortly after the new Board took office, the Board
reversed the direction that the prior Board had given staff, and directed staff to prepare an
ordinance to ban cultivation and the associated commercial activities permitted under
MCRSA.
A draft ban ordinance was prepared and posted on the Planning Department’s website on
April
27,
2017,
http://cannabis.calaverasgov.us/Ordinances/Draft-Ban-Ordinance.
Subsequent to that, the state legislature approved Senate Bill 94, known as the Medical
and Adult Use Cannabis Regulation and Safety Act (MAUCRSA) which implemented Prop.
64 and significantly modified MCRSA with respect to both commercial cannabis regulation
in general and to the addition of recreational use. This was signed into law by the Governor
on June 27, 2017, and the draft ordinance has been modified from the April version to
conform to these new requirements.
A Notice of Availability of the Draft EIR was released, providing a comment period on the
Draft from May 1, 2017 to June 14, 2017. Numerous comments were received from the
public, stakeholder groups, and state and local agencies. County staff worked with the
County’s environmental consultants to respond to those comments and revise the draft
where appropriate, and the Final EIR was posted to the County’s website on September 5,
2017.
Draft Ordinance: The draft ordinance contains six sections: a purpose and intent
statement, definitions, provisions describing the relationship to other laws, a declaration
that cultivation and all commercial activities relating to cannabis (except dispensaries and
the minimum non-commercial cultivation protected under state law) are a nuisance and
therefore prohibited, provisions for remediation of cultivation sites, and enforcement
provisions. The revised draft shows the changes made from the April version with
underlined new text and strikethrough for deleted text. The changes made were to conform
the ordinance with MAUCRSA. These were primarily to definitions and references to the
state law in the other sections.
The Board of Supervisors directed staff to prepare a ban ordinance. That is what this
ordinance does. The only exception is the provision (§17.95.040.C) that permits cultivation
of six plants for personal use for persons 21 years of age or older or for medical use for
persons 18 years of age or older. The restrictions for this cultivation are that it must be
grown indoors in either a residence or an accessory structure. The state requires the
2014-064 Zoning Amendment – Chapter 17.95 Cannabis
Staff Report

September 28, 2017
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enforcement capabilities. The result was frustration from citizens and staff alike. While
many growers made a good faith attempt to comply with the myriad new local and state
regulations, a significant number either made no attempt, or were unable to comply with
these new regulations.

4.d

The ordinance contains provisions for the remediation of existing cultivation sites, whether
permitted under the urgency ordinance or unauthorized cultivation. The owners of the
property on which cannabis was previously cultivated are responsible for the clean-up.
Steps must be taken to prevent erosion and run-off, properly dispose of or store agricultural
chemicals, fuels, and other substances that could be considered hazardous, and remove
any temporary or unauthorized structures. If prior grading had occurred without a permit a
grading permit for remediation is required. Any other permit violations would have to be
corrected. These provisions do not require restoration of the site to its pre-cultivation
condition but require the site to be reclaimed to a usable condition and free of hazards and
visual blight. Any temporary structures or trailers permitted under the urgency ordinance
would be required to be removed within 90 days after the effective date of the ban
ordinance.
ENVIRONMENTAL REVIEW:
An Environmental Impact Report has been prepared for this ordinance (State
Clearinghouse #2016042019). The EIR was originally intended to analyze impacts of the
earlier draft regulatory ordinance as directed by the Board of Supervisors in February,
2016. Included in the draft were discussion of less impactful “project alternatives”, as
required by CEQA. Alternatives discussed include the “no project” alternative (meaning a
return to the status quo prior to the adoption of any regulatory ordinance), a ban alternative,
and a reduced zoning alternative. These are described in detail in Chapter 6 of the DEIR
and a comparative analysis made between the alternatives. A fourth alternative was added
to the discussion in the Final EIR, which is a greater parcel size alternative. CEQA permits
the County to select any of the alternatives, so when the Board determined that it desired to
ban cultivation and other cannabis activities in the County, it was appropriate to use the
existing EIR since analysis had already been done on not just the original permanent
regulatory ordinance but also on alternatives ranging from a complete ban to more
restrictive regulations.
The EIR found that the regulatory ordinance would result in potentially significant impacts to
a number of environmental concerns. The level of impact varied by alternative, with only
the ban alternative having no impacts or less than significant impacts. The original
proposed ordinance had the most potential impacts while both the reduced zoning and
greater parcel size alternatives reduced some of the impacts to one degree or another.
Impacts of the regulatory ordinance which were found to be significant, but could be
reduced to less than significant with mitigation measures are as follows:
• Biological resources
• Cultural resources
• Water quality
• Air quality (greenhouse gases)
2014-064 Zoning Amendment – Chapter 17.95 Cannabis
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County to allow this much but does allow the County to decide whether or not it can be
grown outdoors. The draft ordinance does not require a permit for this personal use
cultivation, but health and safety regulations are imposed and enforcement is subject to the
Chapter 8.06 provisions for rapid enforcement and abatement for violators.

4.d

The complete analysis is contained in the DEIR, with further elaboration on each of the
issues in the FEIR. While many commenters disagree with the conclusions reached in the
EIR, staff finds that the EIR adequately identifies and addresses the environmental impacts
of the proposed ordinance and the alternatives. See the DEIR and FEIR for more detailed
discussion on each of the issues. The documents may be viewed or downloaded at:
http://cannabis.calaverasgov.us/CEQA/Cannabis-Ord-DEIR.
Copies of the EIR are also available at the Planning Department for review or purchase.
While it is not necessary to go over all of the issue areas covered in the EIR in this report,
one issue raised repeatedly should be discussed. This is the concern that the EIR did not
address illegal cultivation that could result from imposing a ban. The purpose of analyzing
a project under CEQA in an EIR is to determine the environmental effects of a development
project that may be approved or the enactment of a zoning ordinance by a city or county. It
is not intended to try to consider every possibility that could happen should people not
comply with the law or the provisions of the project approval. To do so would turn CEQA
on its head, as the mandatory imposition of laws and regulations on a project is precisely
how CEQA often works to reduce a project’s impact on the environment. CEQA assumes
that the law will be obeyed and that the consequences of failing to obey it will generally
operate as a disincentive. It would be pure speculation to try to analyze what might occur
should someone choose to violate it. Indeed, CEQA is itself a law which the state
presumes will be obeyed. While it is acknowledged that there are likely to be illegal
cultivators if the ban is adopted, just as there will likely be a subset of individuals who
continue to disregard any law that society can dream of, there are illegal cultivators who
operating in violation of the urgency ordinance and there were illegal cultivators who
operated in violation of both state law and the County Code prior to adoption of that
ordinance.
RECOMMENDATION
Staff recommends that the Planning Commission adopt a resolution recommending that the
Board of Supervisors take the following action:
1.

Certify the adequacy of the Environmental Impact Report; and

2.

Adopt an ordinance deleting Chapter 17.95 and replacing it with a new Chapter
17.95 of the Calaveras County Code.

ATTACHMENTS
1.
2.

Planning Commission Resolution 2017-070
Draft Ordinance

2014-064 Zoning Amendment – Chapter 17.95 Cannabis
Staff Report
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Significant and unavoidable impacts were identified as:
• Air quality (odors)
• Traffic
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CALAVERAS COUNTY BOARD OF SUPERVISORS AGENDA SUBMITTAL
Short Name/Subject
Ch 17.91 Dispensary Ordinance
Dept:
Planning
Contact: Peter Maurer
Phone:
(209) 754-6394

Board Meeting Date
October 17, 2017
Supervisorial
District Number
Countywide

Published Notice Required? Yes
Public Hearing Required? Yes
Type of Document?Ordinance
PowerPoint Presentation Included?No
Budget Transfer Included (Must be signed by Auditor)? No
Complete Agreement Required?No
Position Allocation Change?No

Agenda Number
5
Regular Agenda

Estimated Time:
4 hours

RECOMMENDATION:
Conduct a Public Hearing to adopt an Ordinance rescinding Chapter 17.91 and replacing it with
a new Chapter 17.91, Medical Cannabis Dispensaries Ordinance; Find the project exempt from
CEQA.
DISCUSSION/SUMMARY:
On August 24, 2017, the Calaveras County Planning Commission—recognizing that the existing
dispensary ordinance is outdated and does not incorporate existing state law concerning retail
sales of medical cannabis--directed staff to bring forward a MAUCRSA-updated version of the
existing Chapter 17.91 as a starting point to begin discussions on whether or not new policies
concerning medical cannabis dispensaries should also be developed in an amended ordinance
to be recommended to the Board of Supervisors. The Planning Commission is given the
authority to initiate zoning ordinances independently under Section 17.86.020(B) of the County
Code.
Staff then reviewed the requirements of MAUCRSA and, at the Planning Commission’s
direction, drafted a revised ordinance memorializing the policies of the current Chapter 17.91,
adopted in 2005, while conforming the terminology and permitting requirements with current
state law.
Background: Chapter 17.91 of the County Code was adopted to regulate medical cannabis
dispensaries. The provisions of this chapter limit the location of dispensaries to the Planned
Commercial (CP) zone, subject to an Administrative Use Permit, and sets forth locational and
operational requirements and standards. Under this ordinance, three dispensaries have been
approved and a fourth application is in process.
On September 11, 2015, the State enacted the Medical Marijuana Regulation and Safety Act
(MMRSA) (SB 643, AB 266, and AB 243), instituting a comprehensive state-level licensure and
regulatory scheme for cultivation, manufacturing, distribution, transportation, laboratory testing,
and dispensing of medical cannabis through numerous changes and additions to the Business
& Professions Code and the Health and Safety Code. MMRSA legalized and regulated for-profit
commercial activity related to medical cannabis in California. MMRSA was subsequently
amended and renamed the Medical Cannabis Regulation and Safety Act (MCRSA);
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In June, 2017 the Governor signed legislation [SB 94, referred to as the Medical and Adult Use
Cannabis Regulation and Safety Act (MAUCRSA)] to implement Proposition 64, the Adult Use
of Marijuana Act (AUMA), which voters adopted in November 2016, and which 1) changed the
pre-existing state regulatory scheme for commercial cannabis activities and 2) legalized
recreational use of marijuana in the state.
Planning Commission Recommendation: The Planning Commission accepted most of the
technical and procedural changes recommended by staff to comply with MAUCRSA but also
recommended significant policy changes. These are listed below:







Limited the total number of dispensaries permitted in the unincorporated portion of the
county to five
Required a conditional use permit for any new dispensary
Limited cultivation as a part of a dispensary to 400 square feet
Expanded the list of sensitive use from which a dispensary must be separated by at
least 1000 feet
o School bus stops
o Pre-school or day care center
Added provision to revoke permit if request to inspect is denied

These changes have been incorporated into the draft ordinance prepared by staff. The change
in permit type raises a question regarding the type of review for renewal that is intended. The
current application and review process under the existing ordinance is a staff-level review for an
initial administrative use permit (AUP). If the dispensary has been found to comply with the
provisions of the permit, the AUP is re-issued for another one-year period. The Planning
Commission expressly decided that the new dispensary applicants be required to apply for a
CUP instead of an AUP, so that the initial review of the application and permitting decision lies
with the Planning Commission at a public hearing. The Commission did not, however, discuss
making changes to the renewal process. Under the existing 17.91, annual renewals may be
denied for non-compliance with conditions or violations of other provisions of County Code.
Staff believes that the commission intended that the renewal process be the same for both preexisting and new dispensaries—namely, once the initial permit is issued, an annual review for
compliance will be done by staff, and if found to be compliant, the permit would be re-issued
administratively. Alternatively, the Board could decide that new dispensaries, being subject to a
CUP, would have to essentially re-apply each year for the CUP, with a new public hearing being
held each year in front of the Planning Commission. Since this discussion was not developed
during the Planning Commission meeting, Staff requests that the Board of Supervisors provide
guidance on this issue and that the renewal terms of the ordinance be revised if necessary. It
should be noted that, regardless of which renewal process the Board chooses, revocation
proceedings before the Planning Commission under a separate provision of the zoning code
can always be initiated by staff in the event of non-compliance between renewal dates.
FINANCING:
The costs of implementing the ordinance will be covered by application and renewal fees or
existing and potentially future dispensaries. Fees may be adjusted in the future to provide full
cost recovery. Staff costs associated with the preparation of the ordinance itself is covered by
the general fund.
ENVIRONMENTAL REVIEW:
CEQA Guidelines §15061(b)(3) exempts actions that can be seen with certainty that there is no
possibility that the activity in question may have a significant effect on the environment. The
activity is a proposed amendment to the zoning ordinance. The proposed amendment does not
permit any new development that is not already permitted under the existing provisions of the
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Code, but instead further restricts the potential establishment of a new dispensary. Changes
are primarily to definitions to conform with state law, additional statements regarding
applicability and intent, and the establishment of updated application requirements. No direct or
indirect effect on the environment would occur as a result of these changes. A notice of
exemption will be filed.
ALTERNATIVES:
The Board of Supervisors may adopt the ordinance as recommended by the Planning
Commission or make modifications thereto. The Board may further direct staff to prepare an
ordinance banning dispensaries. Significant changes to the ordinance could result in the need
to prepare an alternative CEQA document, depending on the extent of changes. Any ban would
need to take into consideration potential vested rights of existing dispensaries.
OTHER AGENCY INVOLVEMENT:
County Counsel, Sheriff, Building
APPROVED BY:
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BOARD OF SUPERVISORS, COUNTY OF CALAVERAS
STATE OF CALIFORNIA
October 17, 2017
Ordinance
No. (ID # 3315)

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF
CALAVERAS COUNTY RESCINDING IN FULL AND
ADDING A NEW CHAPTER 17.91 OF THE CALAVERAS
COUNTY CODE RELATING TO MEDICAL CANNABIS
DISPENSARIES

SECTION 1: Calaveras County Code Chapter 17.91, governing medical cannabis dispensaries, is
repealed in its entirety and the following new Chapter 17.91 is adopted and substituted in its place to read
as follows:
CHAPTER 17.91. Medical Cannabis Dispensaries
Sections
17.91.010
17.91.020
17.91.030
17.91.040
17.91.050
17.91.060
17.91.070
17.91.080
17.91.090
17.91.100
17.91.110
17.91.120
17.91.130
17.91.140
17.91.150
17.91.160

Purpose and Intent.
Applicability and Interpretation.
Definitions.
Medical Cannabis Dispensary Conditional Use Permit and Administrative
Use Permit; General Provisions; Minimum Requirements.
Medical Cannabis Dispensary Application Requirements;
Processing; Changes.
Validation and Revocation of Medical Cannabis Dispensary CUPs and AUPs.
Operating Restrictions for Medical Cannabis Dispensaries.
Term; Renewal.
Pre-Existing Permitted Medical Cannabis Dispensaries.
Pre-Existing Permitted Dispensaries.
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17.91.010 Purpose and Intent.
A. It is the purpose and intent of this chapter to regulate, in coordination with the State of California
in the implementation of the Medical and Adult Use of Cannabis Regulation and Safety
Act (hereinafter “MAUCRSA”, Section 26000 et seq. of the California Business and
Professions Code, as enacted June 27, 2017), the retail distribution of medical cannabis from
licensed medical cannabis dispensaries within the unincorporated area of Calaveras County to
qualified patients, persons with an identification card and/or primary caregivers.
B. The purpose and intent of this Chapter is also intended to address the County of
Calaveras’s prerogative to regulate, permit, and control medical cannabis dispensaries
at the local level as set forth in Section 7 of Article XI of the California Constitution and
MAUCRSA, including, but not limited to the provisions of Business and Professions
Code Sections §26055 and §26200, in conjunction with state licensing requirements and
other local laws, in order to protect the public health, safety, and welfare of the residents
of the County of Calaveras; to reduce or eliminate any adverse environmental effects of
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existing medical cannabis dispensaries in the County of Calaveras; and to prevent
adverse health, safety, or and welfare effects of any new medical cannabis dispensaries
which may be permitted in the future in accordance with this Chapter and State law.
C. The purpose and intent of this Chapter is also to reduce conditions that create public
nuisances by enacting regulations including, without limitation, restrictions as to the
number, location, type, and size of medical cannabis dispensaries and the use of
adequate screening, security, and other protective measures to more effectively control
the adverse impacts associated with medical cannabis dispensaries.
D. The purpose and intent of this Chapter is also to consider and respect the needs of
qualified patients in furtherance of the public health, safety, and welfare within the
County's jurisdictional limits. Nothing in this Chapter shall be construed to authorize any
use, possession, cultivation, sale, transfer, transport, or distribution of cannabis or
cannabis products for non-medical purposes or that is in violation of law except that
which is allowed pursuant to Chapter 17.95.
17.91.020 Applicability and Interpretation.
A. The regulations in this Chapter shall apply to the location, permitting, and operation of
medical cannabis dispensaries in zoning districts where such use is authorized under
the County Code.
B. All provisions of this Chapter shall apply regardless of whether the activities existed or
occurred prior to the adoption of this Chapter.
C. Nothing in this Chapter is intended, nor shall it be construed, to exempt any medical
cannabis dispensary from compliance with all other applicable Calaveras County
zoning and land use regulations, as well as other applicable provisions of the County
Code, or from compliance with any other applicable laws.
D. Nothing in this Chapter is intended, nor shall it be construed, to exempt medical
cannabis dispensaries from any and all applicable local and state construction, electrical,
plumbing, land use, or any other environmental, building or land use standards or
permitting requirements.
E. Nothing in this Chapter is intended, nor shall it be construed, to preclude a landlord or
property owner from limiting or prohibiting medical cannabis dispensaries on their
properties.
F. No medical cannabis dispensary regulated by this Chapter may be approved as an
accessory use to any other use permitted under Title 17.
G. A separate permit pursuant to this Chapter is required for each parcel on which an
applicant proposes to own or operate a medical cannabis dispensary within the County.
H. No cannabis cultivation, including cannabis cultivation that occurred pursuant to the
temporary authorization provided under the prior version of this Chapter, shall be
deemed an “agricultural operation” for purposes of Title 14 of the Calaveras County
Code or a “legally existing agricultural land use” for purposes of Title 17 of the Calaveras
County Code.
17.91.030 Definitions.
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The following words and phrases, when used in this Chapter, shall be construed as defined in this section,
unless it is apparent from the context that they have a different meaning:
A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.
L.
M.
N.
O.
P.

Q.
R.
S.

T.
U.
V.
W.
X.
Y.
Z.
AA.
BB.
CC.
DD.

“Accessory use” has the same meaning as in County Code Section 17.06.0080.
“Activated” refers to the permit activation/validation procedures described in Chapter 17.90 of the
County Code.
“Advertising sign” has the same meaning as it does in B&P §26150.
“Applicant” means a person or entity seeking a medical cannabis dispensary administrative use
permit in accordance with this Chapter.
“Cannabis” shall have the same meaning as it does in B&P §26001.
“Cannabis accessories” shall have the same meaning as it does in B&P §26001.
“Cannabis distribution” shall have the same meaning as “distribution” in B&P §26001.
“Cannabis manufacturing” shall have the same meaning as “manufacture” in B&P §26001.
“Cannabis product” shall have the same meaning as it does in B&P §26001.
“Caregiver” or “Primary Caregiver” shall have the same meaning as it does in Health and Safety
Code (“H&S Code”) §11362.7.
“Code” means the Calaveras County Code.
“County” means the County of Calaveras.
“County-issued identification card” means the identification card issued to a “person with an
identification card” as defined in this Section.
“Cultivation” shall have the same meaning as it does in B&P §26001.
“Delivery” or “Deliveries” refer to “delivery” as defined in B&P §26001
“Dispensary” or “Cannabis Dispensary” means the premises from which a cannabis retailer, as
defined in B&P §26070, conducts commercial activities related to the retail sales and delivery of
cannabis and cannabis products.
“Distributor” is a person or entity who engages in “distribution” activities, as this term is defined in
B&P §26001.
“Drug paraphernalia” shall have the same meaning as it does in H&S §11364.5.
“Enforcement official” means a county code enforcement officer, the county agricultural
commissioner, or the county sheriff, or the authorized deputies or designees of any of these
officials, each of whom is independently authorized to enforce this chapter.
“Entity” shall have the same meaning as “person”, as this term is defined in B&P §26001, except
that it shall not include an individual.
“Licensed medical cannabis dispensaries” means medical cannabis dispensaries that have a
state-issued “retailer” license as described in B&P §26070.
“Landowner” or “land owner” means the person or entity identified as the owner on the recorded
deed for the parcel.
“Medical cannabis” shall have the same meaning as “medicinal cannabis” as defined in B&P
§26001.
“Medical cannabis microbusiness license means an M-Type state-issued microbusiness license
as described in B&P §26070 or a similar license issued pursuant to B&P §26050.1.
“Medical cannabis retailer license” means an M-Type state-issued retailer license as described in
B&P §26070 or a similar license issued pursuant to B&P §26050.1.
“M-Type” has the same meaning as “m-license” in B&P §26001 and as further described in B&P
§26050(b).
“New medical cannabis dispensary” means meaning a medical cannabis dispensary that was
not in operating pursuant to an administrative use permit under the 2005 version of this Chapter.
“Non-medical cannabis” means all cannabis that is not “medical cannabis”.
“Parcel” means any unit of real property that may be separately sold in compliance with the
Subdivision Map Act (commencing with Section 66410 of the Government Code).
“Permit holder” means a person or entity with an administrative use permit issued under this
Chapter.
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EE.
FF.
GG.
HH.
II.

JJ.
KK.
LL.
MM.

NN.
OO.

PP.
QQ.
RR.
SS.
TT.
UU.

“Person” means an individual.
“Person with an identification card” shall have the same meaning as it does in H&S §11362.7
“Person with a financial interest” shall have the same meaning as it does in B&P §26051.5(d)
“Premises” shall have the same meaning as it does in B&P §26001.
“Pre-existing permitted medical cannabis dispensaries” means medical cannabis dispensaries
that have been operating under an administrative use permit issued pursuant to the prior version
of this Chapter.
“Pre-existing sensitive use” means a sensitive use, as defined in Section 17.91.030.OO that
existed prior to the issuance of an administrative use permit under this Chapter.
“Primary caregiver” shall have the same meaning as it does in H&S §11362.7.
“Qualified Patient” shall have the same meaning as it does in H&S §11362.7.
“Retailer provisions of a medical cannabis microbusiness license” means those activities allowed
to a licensed cannabis retailer, as described in B&P §26070(a)(1), that are also allowed to a
person or entity with a microbusiness license as described in B&P §26070 (a)(3).
“School” means an educational facility teaching kindergarten or any grades 1 through 12.
“Sensitive use” means another medical cannabis dispensary, a school providing
instruction in kindergarten or any grades one through twelve, a public library, a public
park, a “child day care facility”, as defined in H&S §1596.750, licensed by the State of
California, a school bus stop, or a youth-oriented establishment characterized by either
or both of the following: (a) the establishment advertises in a manner that identifies the
establishment as catering to or providing services primarily intended for minors; or (b)
the individuals who regularly patronize, congregate or assemble at the establishment
are predominantly minors.
“State” means the State of California.
“State indoor medical cannabis cultivation license” means one or more of the “M-Type” licenses
allowing indoor cannabis cultivation under B&P §26061.
“State-issued license” means a license issued by the State under MAUCRSA.
“State licensing authority” shall have the same meaning as “licensing authority” as defined in
B&P §26001.
“This amendment” means the version of Chapter 17.91 of the County Code adopted in 2017.
“Total canopy area” means the gross area of cannabis planting covered by the canopy of all
cannabis to be cultivated on the parcel when the cannabis plants reach their maximum canopy
size, including the space between the plants.

17.91.040 Medical Cannabis Dispensary Conditional Use Permit (“CUP”) and
Administrative Use Permit (“AUP”); General Provisions and Minimum
Requirements
A. Before a person or entity initiates operations for a new medical cannabis dispensary the
person or entity shall apply to the Planning Department and receive from the County a
medical cannabis dispensary CUP on the terms and conditions set forth in this Chapter.
B. Medical cannabis dispensaries shall be located only in the CP (Professional Office)
zoning district and new medical cannabis dispensaries shall not begin operations before
the CUP is activated pursuant to Section 17.91.070. A medical cannabis dispensary in
any other zoning district in the County of Calaveras is prohibited.
C. A parcel containing a medical cannabis dispensary may not be located within one
thousand feet of a parcel containing a pre-existing sensitive use. The distance between
a medical cannabis dispensary and a sensitive use shall be measured in a straight
horizontal line, without regard to the intervening structures or objects, from the closest
property line of the parcel on which the medical cannabis dispensary is located to the
closest property line of the parcel on which the sensitive use is located.
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D. The fact that an applicant possesses other types of state or county permits, licenses, or
other entitlements does not exempt the applicant from the requirement of obtaining an
AUP or CUP from the County of Calaveras to operate a medical cannabis dispensary
within the jurisdiction of the County.
E. No commercial cannabis activities, other than those which are allowed under a state
medical cannabis retailer license (License “M-Type 10”) or the retailer provisions of a
medical cannabis microbusiness license (License “M-Type 12”) shall be allowed to occur
on a parcel permitted under this Chapter.
F. Notwithstanding Subsection E, cannabis cultivation by a dispensary operator on a parcel
being permitted under this Chapter may also occur to the extent allowed under a
separate and current state indoor medical cannabis cultivation license (License “M-Type
1A”) or the indoor cultivation provisions of a medical cannabis microbusiness license
(License “M-Type 12”). Such cultivation shall be limited to a maximum of 400 square feet
of total canopy area. An odor control measure approved by the Planning Director, such
as carbon filtering or a similarly effective technology shall be installed for any cultivation
area on the parcel to eliminate odors outside of the building.
G. No AUP or CUP will be issued or renewed for a parcel until the parcel is cleared of all
violations described under Chapter 8.06 of the County Code.
H. The maximum number of dispensaries authorized to operate in the unincorporated part
of the County is five. Applications will be processed in the order they are received.
17.91.050 Medical Cannabis Dispensary Application Requirements; Processing;
Changes
A. All applicants for medical cannabis dispensary CUPs shall submit an application form
provided by the Planning Department that provides the information to process the permit
as determined by the Planning Director.
B. All CUPs applied for pursuant to this Section shall be submitted and processed pursuant
to Chapter 17.83 of the Calaveras County Code. Appeals of decisions made by the
Planning Department staff, the Planning Commission, and the Board of Supervisors with
respect to an application under this Section shall be processed and heard pursuant to
Chapter 17.98 of the Calaveras County Code.
C. Regardless of whether or not an AUP or CUP has already issued pursuant to this
Chapter, any changes to the information provided in the application required under this
Chapter shall be reported in writing to the Planning Department within three business
days.
D. All applicants for medical cannabis dispensary AUPs and CUPs, and all employees who
will be working at the dispensary premises, shall submit fingerprints and be subject to
criminal background checks to be conducted by the Calaveras County Sheriff pursuant
to California Penal Code Sections §§11105(b)(11) and 13300(b)(11), which authorize
county authorities to access state and local summary criminal history information for
employment, licensing or certification purposes and authorize access to federal level
criminal history information by transmitting fingerprint images and related information to
the Department of Justice to be transmitted to the Federal Bureau of Investigation. If the
applicant is an entity, each “owner” as defined in B&P §26001 shall submit fingerprints
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and be subject to the background check. The Planning Director shall consider the
results of the background check, utilizing the factors described in B&P §26057 and other
relevant factors, in determining whether or not to issue an AUP or a CUP under this
Chapter.
E. Applications submitted under this chapter shall be subject to the payment of applicable
fees pursuant to Section 17.91.160.
F. No CUP shall be issued or an AUP renewed for a dispensary on a parcel where there is
an active violation of any provision of the Calaveras County Code.

17.91.060 Validation and Revocation of Medical Cannabis Dispensary CUPs and AUPs.
A. To be valid, all CUPs and AUPs issued pursuant to this Chapter must be activated by
the Planning Director before the uses they authorize can commence pursuant to Section
17.90.010.
B. Permits issued pursuant to this Chapter shall not be activated under Chapter 17.90 until
the Applicant presents to the Planning Department the current, valid, original stateissued license(s) required under MAUCRSA, whether temporary or permanent, for the
activities proposed on the parcel or premises, including written documentation of all
conditions imposed by the licensing authority upon the license or activities.
C. Permits issued pursuant to this Chapter may be revoked pursuant to Section 17.90.050
of the Calaveras County Code for failure to comply with the conditions of project
approval and/or with Title 17 of the Calaveras County Code (including this Chapter)
and/or for any of the following reasons:
1. The applicant, after receiving a permit, fails or refuses to inform the County of
alterations to the property or operations that would compromise the original permit
approval, has submitted false or misleading information as part of the application,
fails to comply with the permit conditions, or either fails to obtain or loses through
revocation any other required local, county, regional, or state permit or license that is
related to the property where the CUP or AUP is issued.
2. After issuance of the permit, the County discovers that approving the permit violated
a county, state, or local law or regulation, or the permit was otherwise issued in error.
3. Failure to shall pay the tax described in Chapter 3.56 of the County Code or to
comply with all provisions of that Chapter that apply to the cannabis activities
occurring on the parcel.
D. If a permit is revoked pursuant to this Section, the Planning Director shall notify the State
Bureau of Medical Cannabis Regulation pursuant to Business & Professions Code
§26200.
E. Revocation of a permit under this Chapter does not in any way operate to limit any
existing power of the County of Calaveras to simultaneously or subsequently enforce
County ordinances, to abate any and all nuisances, or employ any remedy available at
law or equity with respect to the parcel, including but not limited to the nuisance
abatement and enforcement provisions of Title 8 of the County Code or Chapter 17.100
of the Calaveras County Code.

Packet Pg. 55

5

17.91.070 Operating Restrictions for Medical Cannabis Dispensaries
A. All medical cannabis dispensaries shall operate in full compliance with this Chapter,
MAUCRSA, the terms of all state and local licenses and permits issued for the
dispensary and the parcel it is located on, and all other applicable state and local laws
and regulations.
B. A medical cannabis dispensary shall at all times be operated in such a way as to ensure
the health and safety of employees, independent contractors, vendors, distributors,
visitors, customers, neighboring property owners, and end users of medical cannabis
and to safeguard against the diversion of medical cannabis across state lines or for nonmedical purposes.
C. A medical cannabis dispensary shall have and maintain at all times a current, valid
temporary (pursuant to B&P §26050.1) or permanent (pursuant to B&P §26050) “M-Type
10” or “M-Type 12” state license in good standing. Any changes in state license status,
including but not limited to a change from a temporary to a permanent license; a denial,
renewal, suspension, or revocation of a temporary or permanent license; or a change in
the terms or conditions of a temporary or permanent state license shall be reported in
writing to the Planning Department within three business days of the permit holder
receiving notification of this change from the state licensing authority.
D. Any citation issued to a dispensary under B&P §26134, or any seizure of cannabis or
cannabis products from a dispensary under B&P §26135, shall be reported to the
Planning Department within three business days of the permit holder receiving the
citation.
E. The operator shall provide the name, physical address, mailing address, contact phone
number and written consent, on a form provided by the Planning Department, of a
willing, competent, adult individual who permanently resides within thirty (30) miles of the
site to serve as a 24-hour emergency contact for law enforcement, fire, utility, and
County personnel and who has the means and authorization to provide these personnel
access to the site in an emergency. Changes to this contact person and/or information
shall be reported in writing to the Planning Department within three business days of any
change.
F. The permit holder shall possess and maintain a current, valid business license issued by
the County pursuant to Title 5 of the Calaveras County Code.
G. The permit holder shall possess and maintain a current, valid seller’s permit issued by
the State pursuant to the Revenue & Taxation Code.
H. The permit holder shall not allow cannabis in any form to be smoked, ingested, vaped, or
otherwise consumed on the premises of the dispensary.
I.

The permit holder shall, in conformance with B&P §26140(c), ensure that all persons
entering the premises has a valid government-issued identification card and either a
valid physician’s recommendation or a valid county-issued identification card issued
under Health & Safety Code §11362.712. The permit holder shall not allow on the
premises or sell cannabis, cannabis products, or cannabis accessories to any person
under the age of eighteen, except as provided by B&P §26140(c), or to any person who
does not carry the documentation described in this Subsection.
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J. No dispensary shall hold or maintain a license from the State Department of Alcohol
Beverage Control to sell alcoholic beverages on the premises, and alcoholic beverages
shall not be sold or consumed on the premises.
K. Pursuant to B&P §26160(c), the permit holder shall comply with any request by a County
enforcement official to inspect the premises or the records of the dispensary.
L. The permit holder shall secure the premises in accordance with a security plan approved
by the Planning Department, which shall include provisions for locks, lighting, alarms,
and other measures designed to ensure the safety of persons on the premises and to
protect the premises from theft. This plan shall not materially differ from any similar
plans provided to the state licensing authority, but the Planning Department may impose
additional conditions related to security.
M. There shall be no direct reference to cannabis in any form, including illustration, on the
sign.
N. There shall be no cannabis manufacturing on the dispensary parcel, whether or not the
permit holder’s state license allows it.
O. There shall be no cannabis distribution from the dispensary parcel, whether or not the
permit holder’s state license allows it.
P. There shall be no non-medical cannabis, in any form, cultivated or kept on the premises
of a dispensary, whether or not the permit holder’s state license allows it.
Q. The dispensary and any cannabis cultivation on the parcel shall be in a lawful, permitted
structure that is enclosed by four walls and a roof, and which has window coverings or
screens that reasonably prevent all cannabis and cannabis products from being viewed
by members of the public present on public roads, public lands, public properties, or
from a “sensitive use” as defined in Section 17.91.030.
R. The permit holder shall receive medical cannabis and medical cannabis products only
from a medical cannabis distributor with a current, valid “M-Type 11” Distributor license
issued under MAUCRSA.
S. The permit holder shall not, without the written approval of both the state licensing
authority and the Planning Director, materially or substantially change or alter the
premises, the usage of the premises, or the mode or character of business operation
conducted from the premises, from the site plan contained in the diagram on file with the
state license application. A “material or substantial” physical change to or change in use
of the premises shall include, but not be limited to, a substantial increase or decrease in
the total area of the licensed premises previously diagrammed, or any other physical
modification resulting in substantial change in the mode or character of business
operation.
T. The dispensary premises shall comply with the provisions of Chapter 11B of the
California Building Code, “Accessibility to Public Buildings, Public Accommodations,
Commercial Buildings and Public Housing”.
U. The dispensary shall meet any specific, additional operating procedures and measures
as may be imposed as conditions of approval by the county to ensure that the operations
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of the dispensary are consistent with protection of the health, safety and welfare of the
community, qualified patients, persons with an identification card, and primary caregivers
and that they will not adversely affect surrounding uses.
V. A dispensary shall provide to the planning director, upon request, written evidence to the
planning director's reasonable satisfaction, that the dispensary is not engaged in
interstate commerce, as it relates to medical cannabis.
17.91.080 Term; Renewal
A. Any permit issued pursuant to this Chapter shall automatically expire after one (1) year
after date of issuance, and on the anniversary of such issuance each year thereafter,
unless an annual compliance inspection has been conducted by Code Compliance and
the Planning Department, the permitted site has been found to comply with all conditions
of approval, and a renewal has been approved by the Planning Director. An application
for renewal must be submitted to the Planning Department at least 30 days prior to the
expiration date of the previously issued permit.
B. If the Planning Director determines that the site for which a permit renewal is sought
does not comply with the requirements of this Chapter or all conditions of approval, the
permit shall not be renewed. To receive a subsequent permit, the applicant whose
option to renew has been terminated must begin the original application process anew.
C. Non-renewal of a permit under this Chapter does not in any way operate to limit any
existing power of the County of Calaveras to simultaneously or subsequently enforce
County ordinances, to abate any and all nuisances, or employ any remedy available at
law or equity in code enforcement activities pursuant to Title 8 of the County Code or
Section 17.100 of the Calaveras County Code, including but not limited to nuisance
abatement activities or proceedings, concerning the same parcel subject to non-renewal.
D. The fact that an existing permit under this Chapter is deemed non-renewable upon its
expiration shall not limit or prevent the Planning Director from proceeding with a permit
revocation action under Section 17.91.070 of this Chapter if such action was initiated
prior to the permit’s expiration date.
17.91.090 Pre-Existing Permitted Medical Cannabis Dispensaries
A. A medical cannabis dispensary operating pursuant to a current, valid AUP issued prior to
the effective date of this amendment shall not be deemed unlawful for failure to comply
with Sections 17.91.060.B or 17.91.070.C of this Chapter so long as the permit holder
documents to the Planning Department that a complete application for an “M-Type 10”
medical cannabis retailer license or an “M-Type 12” microbusiness license (and, if
cannabis is being cultivated on the premises, a complete application for an “M-Type 1A”
indoor medical cannabis cultivation license) has been received by the state licensing
authority within ninety (90) days of the effective date of this amendment and has not
been denied.
B. If the pre-existing AUP will expire prior to the end of the ninety (90) days described in
Subsection A, failure to submit the documentation required by that Subsection prior to
the expiration date of the AUP shall not result in non-renewal so long as the permit
holder submits the required documentation within ninety (90) days of the effective date
of this amendment and the licensure application(s) has not been denied.
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C. Unless expressly excluded, all other provisions of this Chapter shall apply to pre-existing
permitted medical cannabis dispensaries.
D. Any medical cannabis dispensary described in Subsection A may request from the
Planning Department a written determination that the permit holder was in operation and
in good standing with the County of Calaveras by January 1, 2016, for purposes of
Business and Professions Code §26054.2 eligibility for priority processing of state
license applications.
17.91.100 Release of Liability and Hold Harmless
Upon applying for an AUP or CUP pursuant to this Chapter, the registrant and, if different, the
property owner shall execute an agreement to defend, indemnify and hold harmless the County
of Calaveras and its agents, officers, and employees from any claim, action, or proceeding
brought against the county, its agencies, boards, planning commission or board arising from the
County’s review or permitting of the medical cannabis dispensary. The indemnification shall
apply to any damages, costs of suit, attorney fees or other expenses awarded against the
county, its agents, officers and employees in connection with such action.
17.91.110--Enforcement.
A. Anyone operating a medical cannabis dispensary in violation of this chapter, including
but not limited to failure to obtain and maintain in good standing the CUP or AUP
required by this Chapter, shall be subject to injunction, abatement, summary abatement
or any other administrative, criminal or civil remedy available to the county under the
applicable state and county laws, including but not limited to Government Code §25845,
Chapter 8.06 of the Calaveras County Code, and MAUCRSA. Nothing herein shall be
read, interpreted or construed in any manner so as to limit any existing right or power of
the county of Calaveras or any other governmental entity to enforce county ordinances,
including but not limited to Chapter 17.100 of the Calaveras County Code, or to abate
any and all nuisances, or employ any remedy available at law or equity.
B. If the County enforces a violation of this Chapter pursuant to Chapter 8.06 of the County
Code, the alternative enforcement procedures applicable to cannabis cultivation under
Section 8.06.700 shall apply equally to enforcing violations by medical cannabis
dispensaries.
C. Any violation for operating a medical cannabis dispensary without the requisite CUP or
AUP, as specified in this Chapter, is hereby declared to be a misdemeanor. Such
violations may be criminally prosecuted at the discretion of the district attorney.
D. Issuance of a warning shall not be a requirement prior to enforcement of any provision of
this chapter.
E. Each person or entity violating this chapter shall be guilty of a separate offense for each
and every day on which any violation of any provision of this chapter is committed,
continued, or permitted by any such person or entity. Any violation which persists for
more than one day is deemed a continuing violation.
17.91.120 Right of Entry/Inspection.
To enforce the provision of this code, an enforcement official may at a reasonable time request
inspection of any parcel known to be or suspected of operating a medical cannabis dispensary.
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If the person or entity owning or occupying the parcel refuses the request for an inspection, the
enforcement official shall have recourse to pursue every remedy provided by law to secure
entry, including but not limited to obtaining an inspection warrant. Refusal to grant entry for
inspection shall be grounds for non-renewal or revocation of an AUP or a CUP for a dispensary
granted under this Chapter.
17.91.130 Summary abatement.
A. Notwithstanding any other provision of this chapter, when any unlawful medical cannabis
activity constitutes an immediate threat to the public health or safety, and where there is
insufficient time to 1) obtain an inspection warrant; and 2) comply with the abatement
procedures set out in Chapter 8.06 of the Calaveras County Code, to mitigate that
threat, the enforcement official may direct any officer or employee of the county to
summarily abate the nuisance.
B. The enforcement official shall make reasonable efforts to notify the land owner and/or
the alleged violator.
C. The county may recover its costs for summarily abating that nuisance in the manner set
forth in Chapter 8.06.
17.91.140 Administrative Fines.
A. In addition to the actual abatement and/or administrative costs incurred by the county in
enforcing this chapter, any person or entity who has been issued a notice of violation
and fails to abate such violation within the timeframes specified in the notice, shall be
assessed an administrative fine of one thousand dollars ($1,000) per day.
B. The administrative fine, pursuant to this section, shall be assessed immediately upon the
expiration of the deadline specified in the notice of violation and shall continue to accrue
daily until the violation has been fully abated and verified by the enforcing officer.
17.91.150 Enforcement Costs.
A. The owner(s) of any parcel on which a nuisance has been found to exist shall be
responsible to pay to the county all costs and penalties associated with the enforcement
of this chapter, and such costs shall be paid within thirty days of the date of demand
thereof, unless a timely appeal of the administrative fine is filed pursuant to Chapter
8.06.
B. Where costs and penalties go unpaid beyond thirty days, no appeal has been filed, and
there is a valid CUP or AUP for the parcel on which a nuisance has been found to exist,
the Planning Director may take action to revoke the CUP or AUP.
17.91.160 Fees.
The County may impose such reasonable fees on both the application for, and the issuance of a
permit for a dispensary to recoup the County’s cost in administering and implementing the
provisions of this Chapter, including but not limited to the costs for charges to the Sheriff, Code
Enforcement, or the Planning Department, as set forth by resolution of the Board of
Supervisors.
SECTION 2. SEVERABILITY
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If any section, subsection, sentence, clause or phrase or word of this Ordinance is for any
reason held to be unconstitutional, unlawful or otherwise invalid by a court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of this Ordinance.
The Board of Supervisors hereby declares that it would have passed and adopted this
Ordinance and each and all provisions thereof irrespective of the fact that any one or more of
said provisions be declared unconstitutional, unlawful or otherwise invalid.
SECTION 3. PUBLICATION
The Clerk of the Board is hereby directed to publish this Ordinance as required by law in a
newspaper of general circulation published in the County of Calaveras.
SECTION 4. EFFECTIVE DATE
This Ordinance shall take effect and be in force at the expiration of thirty (30) days after its
passage, and it shall become effective on the ___th day of ___, 2017, and before the expiration
of fifteen (15) days after its passage, it shall be published in the County of Calaveras.
SECTION 5. FINDINGS
The Board of Supervisors of the County of Calaveras finds and declares as follows:
A. In 1996, the voters of the State of California approved Proposition 215, "The
Compassionate Use Act", (codified as Health and Safety Code Section 11362.5), which
was intended to decriminalize cultivation and possession of medical cannabis by a
seriously ill patient, or the patient's primary caregiver, for the patient's personal use, and
to create a limited defense to the crimes of possessing or cultivating cannabis. The Act
further provided that nothing in it shall be construed to supersede legislation prohibiting
persons from engaging in conduct that endangers others, or to condone the diversion of
cannabis for non-medical purposes.
B. The State enacted SB 420 in 2004 (known as the "Medical Marijuana Program Act",
codified as Health and Safety Code Section 11362.7 et seq.) to expand and clarify the
scope of The Compassionate Use Act of 1996 by creating the Medical Marijuana
Identification Card program, creating reasonable regulations for cultivating, processing,
transporting and administering cannabis, as well as limiting the amount of cannabis a
qualified individual may possess.
C. In 2005 the Board of Supervisors adopted Ordinance 2830, regulating the availability
and distribution of medical cannabis within the unincorporated area of the county. Under
the provisions of this ordinance, three medical cannabis dispensaries have been
established and are currently operating.
D. The State enacted the Medical Marijuana Regulation and Safety Act (MMRSA) on
September 11, 2015 (SB 643, AB 266, and AB 243), instituting a comprehensive statelevel licensure and regulatory scheme for cultivation, manufacturing, distribution,
transportation, laboratory testing, and dispensing of medical cannabis through numerous
changes and additions to the Business & Professions Code and the Health and Safety
Code. MMRSA legalized and regulated for-profit commercial activity related to medical
cannabis in California. MMRSA has been subsequently amended and renamed the
Medical Cannabis Regulation and Safety Act (MCRSA).
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E. On November 8, 2016, the voters of California adopted Proposition 64, “The Control,
Regulate and Tax Adult Use of Marijuana Act” (AUMA), which requires local jurisdictions
to allow its residents to cultivate up to six cannabis plants indoors non-commercially for
recreational use. AUMA retained the right of local jurisdictions to impose reasonable
regulations on recreational cultivation and imposes a comprehensive statewide
regulatory scheme on recreational cannabis use and commerce.
F. On June 27, 2017, the Medical and Adult Use Cannabis Regulation and Safety Act
(MAUCRSA) was enacted, intended to reconcile the differences between previously
enacted state regulations, but the state agency responsible for developing regulations
has not yet completed regulations implementing the provisions of the law.
G. On November 8, 2016 the voters of Calaveras County adopted a measure to tax
commercial cannabis businesses within the County. A medical cannabis dispensary
adopted under this Chapter is a commercial cannabis business for purposes of this tax.
H. The unregulated retail sale and delivery of medical cannabis by medical cannabis
dispensaries in the unincorporated area of Calaveras County, and the on-site cultivation
of medical cannabis by such dispensaries can adversely affect the health, safety, and
well-being of the County, its residents and environment. Comprehensive civil regulation
of premises used for these activities is proper and necessary to reduce the risks of
criminal activity, youth access, degradation of the natural environment, diversion of
medical cannabis for non-medical purposes, and indoor electrical fire and toxin release
hazards that may result from unregulated medical cannabis dispensaries, and these
risks are especially significant if the amount of cannabis cultivated, kept, or sold on a
single premises is not regulated and substantial amounts of cannabis are thereby
allowed to be concentrated in densely populated areas.
I.

Children (minors under the age of 18) are particularly vulnerable to the effects of
cannabis use and the presence of cannabis plants or products is an attractive nuisance
for children, creating an unreasonable hazard in areas frequented by children (including
schools, parks, and other similar locations). The cultivation of cannabis, including noncommercial cannabis, at locations deemed “sensitive uses” under Chapter 17.91 of the
County Code creates unique risks that the cannabis plants may be observed by
juveniles, and therefore, be especially vulnerable to theft or recreational consumption by
juveniles. Further, the potential for criminal activities associated with the cultivation or
distribution of cannabis in the proximity of such locations poses heightened risks that
juveniles will be involved or endangered.

J. Calaveras County has a compelling interest in protecting the public health, safety, and
welfare of its residents and businesses, in protecting the local environment and local
resources, in preserving the peace and quiet of the neighborhoods in which medical
cannabis dispensaries may exist, and, and in providing access to cannabis for ill
residents.
K. The immunities from certain prosecution provided to qualified patients, their primary
caregivers, and medical and recreational users under State law to cultivate or possess
cannabis plants individually, collectively, or cooperatively does not confer the right of a
medical cannabis dispensary to create or maintain a public nuisance. By adopting the
regulations contained in this Chapter, the County is hoping to minimize the risks
described in Subsections H and I of this Section.
L. Nothing in this Chapter shall be construed to allow the cultivation, consumption, or retail
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sale or delivery of cannabis that is otherwise illegal under State law.
M. In Browne v. County of Tehama, 213 Cal. App. 4th 704 (2013), the California Court of
Appeal stated that “Neither the Compassionate Use Act nor the Medical Cannabis
Program grants . . . anyone . . . an unfettered right to cultivate cannabis for medical
purposes. Accordingly, the regulation of cultivation of medical cannabis does not conflict
with either statute.” Similarly, in City of Riverside v. Inland Empire Patients Health &
Wellness Center, Inc., 56 Cal. 4th 729 (2013), the California Supreme Court concurred
that “Nothing in the CUA or the MMPA expressly or impliedly limits the inherent authority
of a local jurisdiction, by its own ordinances, to regulate the use of its land . . .”
Additionally, in Maral v. City of Live Oak (2013), 221 Cal.App. 4th 975, 983 (review
denied), the same Court of Appeal held that “there is no right-and certainly no
constitutional right-to cultivate medical cannabis . . .” The Court in Live Oak affirmed the
ability of a local governmental entity to prohibit the cultivation of cannabis under its land
use authority.
N. California Business and Professions Code §26200 expressly states that the division
added to the Business and Professions Code pursuant to MAUCRSA “shall not be
interpreted to supersede or limit the authority of a local jurisdiction to…completely
prohibit the establishment or operation” of a commercial business licensed under
MAUCRSA or to “supersede or limit existing local authority for law enforcement activity,
enforcement of local zoning requirements or local ordinances, or enforcement of local
license, permit, or other authorization requirement”.
O. California Business and Professions Code §26200 expressly states, “This division, or
any regulations promulgated there under, shall not be deemed to limit the authority or
remedies of a city, county, or city and county under any provision of law, including, but
not limited to, Section 7 of Article XI of the California Constitution.
P. California Revenue & Taxation Code §34021.5 expressly allows a county to “impose a
tax on the privilege of cultivating, manufacturing, producing, processing, preparing,
storing, providing, donating, selling, or distributing cannabis or cannabis products” by a
licensee under MAUCRSA.
Q. While California Health and Safety Code §11362.777 declares cannabis cultivation an
“agricultural product” for purposes of the Department of Food and Agriculture’s Medical
Cannabis Cultivation Program and MAUCRSA, it also expressly prohibits cannabis
cultivation statewide in the absence of “a license, permit, or other entitlement,
specifically permitting cultivation pursuant to these provisions, from the city, county, or
city and county in which the cultivation will occur”. State law regulates cannabis
differently than it does other agricultural products, and it allows counties to do the same.
R. The modifications to Chapter 17.91 of the Calaveras County Code proposed by this
ordinance restrict permitting requirements, and do not allow any new or expanded
medical cannabis dispensaries that may be permitted under the existing ordinance. For
that reason there will be no possibility that adoption of the ordinance would have
significant effect on the environment. Adoption of the ordinance is, therefore, exempt
from the California Environmental Quality Act pursuant to Section 15061(b)(3) of the
CEQA Guidelines.
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______________________________
Chair
ATTEST
Rebecca Turner, Ex-Officio Clerk
of the Board of Supervisors, County of Calaveras
_______________________________
Deputy Clerk
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COUNTY OF CALAVERAS, STATE OF CALIFORNIA
PLANNING COMMISSION

WHEREAS, in 2005 the Board of Supervisors adopted Ordinance 2830,
“Medical Cannabis Dispensaries”, as Chapter 17.91 of the County Code, regulating the
availability and distribution of medical cannabis within the unincorporated area of the
county. Under the provisions of this ordinance, three medical cannabis dispensaries have
been established and are currently operating; and
WHEREAS, the State enacted the Medical Marijuana Regulation and Safety
Act (MMRSA) on September 11, 2015 (SB 643, AB 266, and AB 243), instituting a
comprehensive state-level licensure and regulatory scheme for cultivation, manufacturing,
distribution, transportation, laboratory testing, and dispensing of medical cannabis through
numerous changes and additions to the Business & Professions Code and the Health and
Safety Code. MMRSA legalized and regulated for-profit commercial activity related to
medical cannabis in California. MMRSA has been subsequently amended and renamed
the Medical Cannabis Regulation and Safety Act (MCRSA); and
WHEREAS, on November 8, 2016, the voters of California adopted
Proposition 64, “The Control, Regulate and Tax Adult Use of Marijuana Act” (AUMA),
which superseded MCRSA’s regulatory scheme for commercial cannabis activities and
also requires local jurisdictions to allow its residents to cultivate up to six cannabis plants
indoors non-commercially for recreational use. AUMA retained the right of local
jurisdictions to impose reasonable regulations on recreational cultivation and imposes a
comprehensive statewide regulatory scheme on recreational cannabis use and commerce;
and
WHEREAS, on June 27, 2017, the Medical and Adult Use Cannabis
Regulation and Safety Act (MAUCRSA) was enacted to implement AUMA and reconcile it
with existing law, but the state agency agencies responsible for developing regulations
have not yet completed regulations implementing all the provisions of the law; and
WHEREAS, in February 2017, the Calaveras County Board of Supervisors
directed staff to develop a permanent ordinance rescinding the County’s existing interim
urgency ordinance in Chapter 17.95 of the County Code, which provides a temporary
regulatory scheme allowing commercial medical cannabis cultivation in the County, and
replacing it with an ordinance banning commercial cannabis cultivation; and
WHEREAS, on August 24, 2017, the Calaveras County Planning
Commission, directed staff to bring forward a MAUCRSA-updated version of the existing
Chapter 17.91 as a starting point to begin discussions on whether or not new policies
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RESOLUTION NO. 2017-071
A RESOLUTION 1) RECOMMENDING THE BOARD OF SUPERVISORS ADOPT AN
ORDINANCE RESCINDING CHAPTER 17.91 AND REPLACING WITH A NEW CHAPTER
17.91, MEDICAL CANNABIS DISPENSARIES; AND 2) FINDING NEW ORDINANCE
EXEMPT FROM CEQA

5.a

concerning medical cannabis dispensaries should also be developed in an amended
ordinance to be recommended to the Board of Supervisors; and
WHEREAS, the Planning Commission has the authority to initiate zoning
ordinances under Section 17.86.020(B) of the County Code; and
WHEREAS, staff prepared the draft permanent ordinance as directed by the
Planning Commission, including the Findings in Section 5 of the draft ordinance; and

WHEREAS, the Planning Commission considered all of the information
presented to it, including its Staff Report and public testimony presented in writing and at
the meeting,
BE IT THEREFORE RESOLVED that the Planning Commission
recommends approval of 2017-122, Zoning Ordinance Amendment to amend Chapter
17.91, Medical Cannabis Dispensaries, of the Calaveras County Code, as shown in
Attachment 2, based on the following findings:
1. The Planning Staff has found the project to be exempt from CEQA pursuant to Section
15061(b)(3) of the State CEQA Guidelines.
Evidence: Section 15061(b)(3) exempts projects that can be seen with certainty that
there is no possibility that the activity in question may have a significant effect on the
environment. The modifications to Chapter 17.91 of the Calaveras County Code
proposed by this ordinance will not change the permitting requirements, nor allow any
new or expanded medical cannabis dispensaries than those which may already be
permitted under the existing ordinance. For that reason there will be no possibility that
adoption of the ordinance would have significant effect on the environment.
2. The proposed Zoning Amendment is consistent with the County’s General Plan.
Evidence: The proposes amendment to Chapter 17.91 makes no changes to the
location in which medical cannabis dispensaries are permitted, which is only in the CP,
Planned Commercial zone. The CP zone is only permitted on lands designated
Commercial or Community Center on the General Plan land use map.
3. Based on the findings prepared in Section 5 of the proposed ordinance (attached and
incorporated by reference as Exhibit A), the proposed amendments would not be
detrimental to the public interest, health, safety, convenience, or general welfare of the
County and is consistent with state law.
Evidence: The proposed changes to Chapter 17.91 continue to provide regulatory
standards for siting requirements, inspection, and security for medical cannabis
dispensaries intended to protect the public health, safety, convenience and welfare.

Resolution 2017-071
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Packet Pg. 66

Attachment: PC Resolution 2017-071 (3315 : Ch 17.91 Dispensary Ordinance)

WHEREAS, Section 15061(b)(3) of the State CEQA Guidelines exempts
projects that would not have an effect on the environment; and

5.a

The Chapter was updated to comply with significant changes in state law since the
adoption of the original medical cannabis dispensary ordinance. (See also Exhibit B).
4. The proposed amendments are internally consistent with other applicable provisions of
Title 17.

PASSED AND ADOPTED by the Planning Commission of the County of
Calaveras, at a regular meeting of the Planning Commission held on ___ on a motion by
Commissioner ___ and seconded by Commissioner ___.
AYES:
NOES:
ABSTAIN:
ABSENT:
Chair, Planning Commission
ATTEST:

Peter N. Maurer, Planning Director

Resolution 2017-071
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Evidence: The ordinance amendment has been prepared by County Planning
Department staff and County Counsel to ensure that internal consistency of the Zoning
Ordinance and the provisions of state law are maintained.

5.b

CALAVERAS COUNTY PLANNING DEPARTMENT
891 Mountain Ranch Road,
San Andreas, California 95249
(209) 754-6394

Hearing Date
Project Number/Name
Supervisorial District Number
Assessor’s Parcel Number(s)
Planner
Date:

September 28, 2017
2017-122 Title 17 Amendment – Medical Cannabis
Dispensaries 17.91
County-wide
n/a
Peter Maurer, Planning Director

September 15, 2017

PROJECT DESCRIPTION: Amendment to Title 17, Zoning Code, rescinding Chapter
17.91 in its entirety and replacing it with a new Chapter 17.91, updating the Medical
Cannabis Dispensaries Ordinance to conform to the Medical and Adult Use Cannabis
Regulation and Safety Act.
APPLICANT:

Calaveras County Planning Department

ANALYSIS:
Chapter 17.91 of the County Code was adopted in 2005 to regulate
medical cannabis dispensaries. The provisions of this chapter limit the location of
dispensaries to the Planned Commercial (CP) zone, subject to an Administrative Use
Permit, and sets forth locational and operational requirements and standards. Under this
ordinance, three dispensaries have been approved and a forth application is in process.
On September 11, 2015, the State enacted the Medical Marijuana Regulation and Safety
Act (MMRSA) (SB 643, AB 266, and AB 243), instituting a comprehensive state-level
licensure and regulatory scheme for cultivation, manufacturing, distribution, transportation,
laboratory testing, and dispensing of medical cannabis through numerous changes and
additions to the Business & Professions Code and the Health and Safety Code. MMRSA
legalized and regulated for-profit commercial activity related to medical cannabis in
California. MMRSA has been subsequently amended and renamed the Medical Cannabis
Regulation and Safety Act (MCRSA);
In June, 2017 the Governor signed legislation (SB 94, referred to as the Medical and Adult
Use Cannabis Regulation and Safety Act (MAUCRSA)) to implement Proposition 64, the
Adult Use of Marijuana Act (AUMA), which voters adopted in November 2016, and which 1)
changed the pre-existing state regulatory scheme for commercial cannabis activities and 2)
legalized recreational use of marijuana in the state.
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Planning Commission Staff Report

5.b

On August 24, 2017, the Calaveras County Planning Commission—recognizing that the
existing dispensary ordinance is out-dated and does not incorporate existing state law
concerning retail sales of medical cannabis--directed staff to bring forward a MAUCRSAupdated version of the existing Chapter 17.91 as a starting point to begin discussions on
whether or not new policies concerning medical cannabis dispensaries should also be
developed in an amended ordinance to be recommended to the Board of Supervisors. The
Planning Commission is given the authority to initiate zoning ordinances under Section
17.86.020(B) of the County Code, but any recommendations of the Planning Commission
will need to be approved by the Board of Supervisors.
While the proposed new ordinance looks different and is much lengthier, it was designed—
per the Planning Commission’s direction--to maintain the policies reflected in the original
version to the extent possible under current law. The additional bulk results from the need
to reference substantial changes in state law over a period of many years. These changes
either directly supersede existing local law or provide new language that should be
referenced in existing local law for the sake of efficiency and harmonization between
Chapter 17.91 and current state law. Many state law definitions of terms have been
incorporated, and—because existing 17.91 allows for both cultivation and retail sales at
dispensaries—the new ordinance had to incorporate two separate regulatory subsections
under MAUCRSA: medical cannabis retailing and indoor medical cannabis cultivation. In
short, the changes are primarily adding administrative provisions that do not fundamentally
change the substantive policies reflected in the original.
• The “Purpose and Intent” section has been expanded to more clearly articulate the
reasons for adopting this ordinance in the wake of state law changes.
• The “Definitions” section has been expanded to reflect the terms used in MAUCRSA
to ensure there is no conflict between state and local law.
• The permit requirements have been expanded to include more submittal
requirements and to ensure that applicants are licensed by the state and that the
county remains in compliance with state law.
• The existing cultivation requirements have been clarified and brought into
conformance with state law. There is no expansion of the ability to cultivate from
that which was already permitted. Quantities of cannabis and cannabis products
allowed on-site are now tied to licensure limitations instead of to patient
recommendations, as the collective/cooperative dispensary model is replaced under
MAUCRSA with a commercial licensure model.
• Permitting, revocation, and enforcement provisions have been enhanced to
implement state law requirements and to mirror the cannabis-specific terms that
have been locally developed to enforce the provisions of current Chapter 17.95.
• Operating restrictions have been modified to be in compliance with state law without
diminishing the previous restrictions from the 2005 ordinance.
2017-122 Zoning Amendment – Chapter 17.91 Dispensaries
Staff Report

September 28, 2017
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In February 2017, the Calaveras County Board of Supervisors directed staff to develop a
permanent ordinance rescinding the County’s existing interim urgency ordinance in Chapter
17.95 of the County Code, which provides a temporary regulatory scheme allowing
commercial medical cannabis cultivation in the County, and replacing it with an ordinance
banning commercial cannabis cultivation.

While the Planning Commission has wide discretion to recommend changes to any of the
policies reflected in Chapter 17.91, staff has identified some areas that may warrant further
discussion. One area of discussion concerns proposed section 17.91.050.D, requiring a
complete federal and state background check by the County Sheriff’s Office. This provision
was recommended by the Sheriff to ensure that more thorough information is provided
about an applicant than may ultimately be provided through the state background checks
required under MAUCRSA as a condition of licensure. While the state may still insist on
doing its own separate background check as part of the licensure application process, there
is nothing preventing the County from requiring a stricter background check as a condition
of receiving a local permit.
Another provision worth discussing is the allowed cultivation in a dispensary. Under the
current ordinance, a dispensary may cultivate “six mature or twelve immature cannabis
plants per qualified patient on the premises.” (§17.91.050.K) Since there is no limit to the
number of patients a dispensary may serve, which would give the impression that the ability
to cultivate is also unlimited, such cultivation is limited to being on the premises, “located in
an indoor secured site.” The size of the facility under the current ordinance is, however,
limited by the AUP, most being simply small shops in existing structures. The proposed
ordinance eliminates this provision and substitutes it with the new §17.91.040.F. This
provision allows for a dispensary operator to hold a license for indoor cultivation on the
same parcel, as permitted under MAUCRSA. Again, the applicant is restricted only by the
size of the facility unless the applicant’s state license type happens to restrict operations to
a smaller building than the one applied for. State indoor cultivation license types are: 1A –
501 to 5000 sq. ft.; 2A – 5001 to 10,000 sq. ft.; 3A – 10,001 to 22,000 sq. ft.; or 5A –
greater than 22,000 sq. ft. Should the Commission desire to place additional limits on the
size of any indoor cultivation at a dispensary, this provision can be modified to delete
permission to hold one or more of the larger licenses or it can further restrict allowable
square footage.
ENVIRONMENTAL REVIEW:
CEQA Guidelines §15061(b)(3) exempts actions that can be seen with certainty that there
is no possibility that the activity in question may have a significant effect on the
environment. The activity is a proposed amendment to the zoning ordinance. The
proposed amendment does not permit any new development that is not already permitted
under the existing provisions of the Code. Changes are primarily to definitions to conform
with state law, additional statements regarding applicability and intent, and establishing
application requirements. No direct or indirect effect on the environment would occur as a
result of these changes. A notice of exemption will be filed.
RECOMMENDATION
Staff recommends that the Planning Commission adopt Resolution
recommending that the Board of Supervisors take the following action:
1.

2017-071

Find that the proposed ordinance amending Chapter 17.98 is exempt from CEQA
pursuant to Section 15061(b)(3) of the CEQA Guidelines; and

2017-122 Zoning Amendment – Chapter 17.91 Dispensaries
Staff Report

September 28, 2017
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5.b

5.b

2.

Adopt an ordinance deleting Chapter 17.91 and replacing it with a new Chapter
17.91 of the Calaveras County Code.

ATTACHMENTS
Planning Commission Resolution 2017-071
Draft Ordinance Amendment
Existing Chapter 17.91
Attachment: 2017-122 PC Staff Report (3315 : Ch 17.91 Dispensary Ordinance)

1.
2.
3.

2017-122 Zoning Amendment – Chapter 17.91 Dispensaries
Staff Report

September 28, 2017
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